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STATEMENT OF QUESTIONS PRESENTED 


1. The principal issue is whether a bank may, for its own 
purposes, dishonor a treasurer’s check, regularly drawn 
and issued by it for full consideration, by purporting to 
“‘stop’? payment as if the treasurer’s check were an ordi- 
nary bill of exchange. 


2. A second major issue is whether the bank, having 
elected to rely on a fraudulent misrepresentation (that the 
check was lost) can pass the resulting loss on to an innocent 
holder despite the doctrine of equitable estoppel. 


3. Underlying these major issues are the following subor- 
dinate questions: 


a. Was Appellant, holding the check by an unbroken 
line of endorsements and pursuant to a valid judg- 
ment in rem, a ‘“‘holder in due course’’ (or did she 
otherwise acquire this status)? 


. If the bank may assert defenses, does delay in pre- 
sentment (for a period of 4 months), or ‘‘pay- 
ment’? (of a different check, drawn for different 
consideration) constitute a valid defense? 


. Is evidence of collateral transactions admissible to 
alter the unambiguous written terms of the contract 
embraced in the check, despite the parole evidence 
rule? 


d. Did the Court err in admitting a photostat of a 
check, when the original was presumably in the pos- 
session of one of the parties to the action, despite 
the best-evidence rule? 


. Is the judgment in rem, entered in California, en- 
titled to full faith and credit in the District of 
Columbia? 


INDEX 
Pace 

STATEMENT OF QUESTIONS PRESENTED_______. 
JURISDICTIONAL STATEMENT — = 
STATEMENT OF CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT — 
PRYOR ONN ON Ye 


L. The real cause of loss in this case was the false 
representation by Ned Whitehead, made to and 
relied upon by Appellee bank, that the check in 
issue had been lost. Appellee is estopped from pass- 
ing this loss on to Appellant by the doctrine of 
equitable estoppel (nor does alleged delay im pre- 
sentment affect Appellant’s position). 


Il. Payment of a cashier’s or treasurer’s check (a 
check drawn on a bank by one of tts own officers) 
cannot be countermanded (nor does payment de- 
pend on presentment, timely or otherwise). -.--- 


Ill. Appellant is a “‘holder in due course’’ under 
the Negotiable Instruments Law (D.C. Code, § 28- 
402), and as such she is entitled to payment without 
regard to any defect im the title of prior parties or 
defenses available among prior parties (D.C. Code 
SR Ne cc 


IV. Even if Appellee were permitted to assert de- 
fenses it might have raised against Appellant’s 
predecessors in title—t.e., if Appellant were a mere 
transferee for value and not a holder in due course— 
the defenses asserted are insufficient. 
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V. The evidence complained of on the ground of 
relevancy in Point IV of the argument is also inad- 
missible under the parole evidence rule; and error 
was further committed in admitting Defendant’s 
Exhibit 1 (JA 44), @ photostat, when the possessor 
of the original document was a party to the action 
and presumably able to produce it. ———-—-_——--— 
VI. The California judgment (Plaintiff’s exhibit 2, 
JA 41), is entitled to full faith and credit, and con- 
clusively establishes Appellant’s right to the check 
and its proceeds against all parties who could other- 
wise have asserted an interest in tt. ————--- _ 
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Rnited States Court of Appeals 


For Tue Disraict or CotumMBia 


No. 15,582 


Ror Wuireneap, Appellant 


Vv. 


American Securiry anp Trust Company, Appellee 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant (plaintiff below) brought this suit against 
Appellee bank, a District of Columbia corporation, in the 
United States District Court for the District of Columbia 
relying on the jurisdiction conferred by D. C. Code § 11- 
306. The amount in controversy exceeds $3000. (Com- 
plaint JA 1). The judgment of the District Court (JA 36) 
is brought here for review by timely Notice of Appeal (JA 
36) pursuant to 28 U.S.C. 1291. 


2 
STATEMENT OF CASE 


There are no contested issues of fact in this case, and 
Appellant, as plaintiff below, offered no testimony, relying 
on the pleadings, certain stipulations, and the relevant doc- 
uments. Her case is essentially very simple. 

On March 5, 1954, Appellant (defendant below) issued 
its Treasurer’s Check No. 184-364, in the amount of $6000, 
to one Jorge (or George) L. Cordova (Plaintiff’s exhibit 
1, JA 39). The check was endorsed by Cordova to one 
Kyle C. Grainger, who endorsed it to ‘‘Harold J. Otley, 
County Clerk and Clerk of the Superior Court of the State 
of California, in and for the County of Los Angeles, without 
recourse.’’ (Ibid.) 

Otley, the clerk, held the check (actually, as will be shown, 
turning it over to H. L. Byram, County Treasurer) im cus- 
todia legis, subject to the outcome of a suit which had been 
brought by Appellant against Cordova in the Los Angeles 
Superior Court. Ned Whitehead (who is Appellant’s ex- 
husband) and Whitehead & Co., Inc., the third-party de- 
fendants in the District of Columbia case from which the 
instant appeal arises, were also defendants, with Cordova, 
in the Los Angeles case. On October 11, 1956, the Los 
Angeles Court entered judgment (Plaintiff’s exhibit 2, 
JA 41) holding, in part, that: 

«.... plaintiff [ie Appellant Ruth Whitehead] is 
entitled to the possession of said check and to the 
money which is represented by said check, and to the 
proceeds of said check when the same is cashed or paid 
by the maker or any other person.”’ 
The judgment ordered the check to be turned over to Appel- 
lant; she received it bearing the endorsement, ‘‘Pay to the 
order of any bank. Prior endorsements guaranteed. H. L. 
Byram, Treasurer, County of Los Angeles.’’ 

Appellant thereupon endorsed the check to the Security 
First National Bank for collection, Security endorsed it and 
presented it through usual channels to Appellee, and Ap- 
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pellee, in November, 1956, dishonored the check and 
returned it, marked, ‘‘Payment Stopped’’. (Plaintiff’s 
Exhibit 1, JA 39). 

Delivery of the check in each of the foregoing steps was 
conceded by stipulation, and delivery by endorsement was 
conceded for all except the transfer from Otley, the clerk, 
to Ruth Whitehead, in compliance with the California judg- 
ment. (Stipulations 4, 5, JA 10). 

Appellee bank, over Appellant’s continuing objection 
(JA 16), offered the following additional matters in de- 
fense: On July 12, 1954—four months after the issuance 
of the check—Ned Whitehead fraudulently represented to 
Appellee that the check was lost, and that he and Whitehead 
and Co., Inc., were the real parties in interest; that White- 
head had thereupon induced Appellee, by posting a lost- 
instrument bond (Defendant’s exhibit 6, JA 51) to issue 
another check, No. 187-402 (Defendant’s exhibit 3, JA 48), 
to Cordova, which was endorsed by Cordova and paid on 
presentment; and that after July 12, 1954, neither White- 
head nor Whitehead and Oo., Inc., maintained a substantial 
balance on deposit with Appellee (JA 17). 

The District Court, considering the foregoing, held that 
Appellant was not a ‘“‘holder in due course’’ because the 
endorsement of H. L. Byram, County Treasurer, was not 
the equivalent of an endorsement by Harold J. Otley, 
County Clerk (and also, gratuitously, it is respectfully sub- 
mitted, that Appellant was not a ‘“‘holder’’ at all); that 
Appellee was therefore entitled to assert any defenses it 
might claim against prior endorsers; that the California 
judgment against Cordova was entitled to no consideration 
because Appellee had not been made a party to it; and that 
the issuance and payment of the second check, No. 187-402, 
to Cordova, constituted a valid defense of ‘‘payment’’ as to 
the first check, No. 184-364. 

With respect to Appellant’s reliance on the doctrine of 
equitable estoppel, the Court held that Appellant was in 
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pari delicto (with Whitehead’s fraud, on which Appellee 
depends) because (1) she failed to notify Appellee that the 
check existed—i.e., was not lost, and (2), she failed to ‘‘see 
that”? clerk Otley presented the check to Appellee for pay- 
ment on or before the date of the second check—i.e., within 
a period of four months from its issuance. 


STATEMENT OF POINTS 
The learned District Court erred in: 


1. Denying the application of the doctrine of equitable 
estoppel in Appellant’s favor (and therewith impliedly 
holding Appellant liable for delay in presenting the check). 

2. Holding that Appellee bank could “‘stop’’ payment of 
its own treasurer’s check, as if a treasurer’s check were a 
mere bill of exchange. 

3. Holding that Appellant was not a ‘tholder in due 
course’? of the check, and that Appellee was therefore en- 
titled to assert the defense of ‘“‘payment.”’ 

4. Holding that ‘‘payment’’ of another check, subse- 
quently issued for different consideration, constituted a 
good defense. 

5. Admitting evidence of the alleged ‘‘payment”’ and 
other collateral transactions, contrary to the parole evi- 
dence rule; and admitting a photostat of a check in lieu of 
the original, contrary to the best-evidence rule. 

6. Denying fall faith and credit to the California judg- 
ment which established Appellant’s right to the check and 
its proceeds. 


SUMMARY OF ARGUMENT 


There could scarcely be a clearer case for application of 
the doctrine of equitable estoppel than this, where loss has 
been caused by fraud practiced on one of two innocent 
parties, where the wrongdoer dealt with only one, and the 
loss resulted directly from that one party’s reliance on the 
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fraud. Appellee bank, which alone dealt with and relied 
upon Ned Whitehead, allowing itself to be fraudulently 
induced to issue the second check, cannot be permitted to 
put the loss onto Appellant by dishonoring the first check. 
The check in question, being a treasurer’s check drawn by 
the bank upon itself and therefore not an ordinary bill of 
exchange, could not be ‘“‘stopped’’ by the issuing bank 
under any circumstances in the instant case. The matter of 
delay in presentment is irrelevant, for there is no duty to 
present a treasurer’s check, accepted by the act of issuance, 
to the issuing bank at any time; and in any event the delay 
in this case (five months, for practical purposes) could not 
amount to laches. 


Appellant is a ‘‘holder in due course,’’ for the only 
alleged defect in her line of endorsements is remedied by 
applicable statutory provisions; she also is entitled to the 
status of a holder in due course, regardless of the defect, 
because predecessors through whom she took were holders 
for value, and likewise because Appellee bank issued the 


check intending the named payee to have no interest in it, 
which makes it a bearer instrument. 


But even if Appellee bank could assert defenses against 
Appellant (i.e., if she were not a holder in due course, but 
a mere transferee for value), the defenses asserted are in- 
sufficient. Delay is not relevant, and the purported ‘‘pay- 
ment’’ by Appellee was in a different transaction, involving 
a different instrument, different consideration, and other 
parties. The District Court committed error in allowing 
Appellee to adduce evidence about the antecedants of the 
first check, and about the second (fraudulent) transaction. 
The Court also erred in admitting a copy of a copy of the 
check offered as Defendant’s exhibit 1 without proof that 
the original was unavailable. Admittance of the same evi- 
dence furthermore violated the parole evidence rule, being 
in derogation of the plain and complete written contract 
embraced in the check in question. 
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The judgment complained of moreover errs in denying 
full faith and credit to a prior judgment, entered in the 
Superior Court of Los Angeles County, wherein the same 
parties claimed the proceeds of the same check, raising the 
same (relevant) issues sought to be raised by Appellee here. 


ARGUMENT 


I. The real cause of loss in this case was the false repre- 
sentation by Ned Whitehead, made to and relied upon by 
Appellee bank, that the check in issue had been lost. Ap- 
pellee is estopped from passing this loss on to Appellant 
by the doctrine of equitable estoppel (nor does alleged 
delay in presentment affect Appellant’s position). 


One of the most venerable precepts of equity, applied 
alike in equity and at law, is that where one of two innocent 
parties must suffer loss by the defection of a third, the loss 
must be borne by the party who made the defection possible. 
Counselman v. Pitzer, 65 App. D.C. 71, cert. den., 296 U.S. 


650; National Safe Dep., Sav. & Tr. Co. v. Hibbs, 32 App. 
D.C. 459, aff’d, 229 U.S. 391; Curles v. Curles, 136 F. Supp. 
916, aff’d, 100 App. D.C. 43. The same doctrine is some- 
times stated and applied in slightly different terms, also 
applicable to the instant case: among innocent parties ‘‘that 
one should sustain the loss who most trusted the party 
through whom the loss came.”’ Foley v. Smith, 73 U.S. 492 
(1867). 


The memorandum opinion of the Court below unquali- 
fiedly attributes the issuance and payment of the second 
check to ‘‘the fraud perpetrated by Ned Whitehead”? (JA 
34), and notes that Cordova, the payee of the first and 
second checks, joined in the fraud at least to the extent of 
specially endorsing the second. The opinion then proceeds 
(JA 35) to equate this fraud, squarely relied upon by 
Appellee, with what is asserted to be a breach of duty on 
the part of Appellant in failing to notify Appellee of her 
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claim, and in failing to induce the court clerk to cash the 
check when it came into his possession. 

It will be demonstrated hereinafter that Appellant had 
no duty whatsoever to ‘‘present”’ the check, or otherwise to 
give notice to Appellee of its continuing existence, nor is 
she, of course, answerable for the manner in which the 
court clerk discharged his duties (strictly prescribed, as 
will be shown, by statute). And even assuming, arguendo, 
that under some circumstances the holder of a treasurer’s 
check could prejudice his rights against the issuing bank 
through laches, it must be born in mind that in this case 
the only relevant period of delay is a scant four or five 
months, from March 5, 1954, when the check was issued, 
to July 14, 1954, when the second check was drawn, or at 
the latest, to August 5, 1954, when the latter was paid. 
After that payment no one could have forestalled the loss. 
Thus if Appellee now prevails in throwing the loss upon 
Appellant because Appellant’s right took two years to 
mature into a judgment, Appellee’s immunity must none- 
theless have been continuous from the earlier dates, and 
the check must have been worthless after only five months. 


Let it be emphasized here that the Negotiable Instru- 
ments Law, into whose technicalities Appellee has scurried 
like a rabbit to the briar patch, contains no magic to vitiate 
the great and guiding principles of equity. It is doubtful 
whether an example better than this case could be contrived 
to illustrate the application of equitable estoppel. A loss 
has been incurred (though, indeed, Appellee presumably 
extracted the lost-instrument bond precisely to double-safe- 
guard itself against this very loss, which it alone could 
have foreseen). The court is asked to place the loss as 
between the two principal litigants herein, Appellant, 
wholly innocent, who relied on the apparent regularity of 
the treasurer’s check and the solvency and integrity of the 
institution behind it, and Appellee, who relied on the pal- 
pably fraudulent misrepresentation of Whitehead (inci- 
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dently, probably also a crime under D. C. Code §§ 22-1301, 
22-2501, and certainly contempt of the California court). 
Appellant could not by the remotest stretch be charged 
with responsibility for permitting Whitehead to carry out 
his fraudulent design; he dealt only with Appellee; and in 
truth Appellee’s identify of purpose with him has been 
virtually complete from the issuance of the second check, 
in 1954, to the arguments that will be heard from Appellee’s 
counsel at the bar of this Court. (Cf., JA 30) 


II. Payment of a cashier’s or treasurer’s check (a check 
drawn on a bank by one of its own officers) cannot be coun- 
termanded (nor does payment depend on presentment, 
timely or otherwise). 


At the trial, Appellee’s counsel made much of D.C. Code 
§ 28-1011, a statutory provision of this jurisdiction not 
found in the Uniform Negotiable Instruments Law, which 
prescribes in detail the steps by which a depositor may stop 
payment on checks drawn by himself, and the rights, duties 


and liabilities of the three parties affected by such an order 
—i.e., the depositor who is drawer of the check, the bank 
or drawee, and the payee or holder. Likewise counsel stren- 
uously urged consideration of D.C. Code §§ 28-1003 and 
28-1004 (the latter also not being part of the N.LL.), which 
read as follows: 


“¢ 28-1003. A check must be presented for payment 
within a reasonable time after its issue or the drawer 
will be discharged from liability thereon to the extent 
of the loss caused by the delay. 

‘698.1004. Where a check or other instrument payable 
on demand at any bank or trust company doing business 
in the District of Columbia is presented for payment 
more than one year from its date, such bank or trust 
company may, unless expressly instructed by the 
drawer or maker to pay the same, refuse payment 
thereof, and no liability shall thereby be incurred to the 
drawer or maker for dishonoring the instrument for 
non-payment.’’ (Emphasis supplied.) 
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But these sections apply only to the writers of ordinary 
checks, where there are three parties, i.e., where the check 
is an order by one person (the depositor, check-writer or 
“‘drawer’’) to another (the bank or ‘‘drawee’’) to pay to 
the order of a third (the payee or ‘‘holder’’). Such ordinary 
checks are bills of exchange. D.C. Code §§ 28-901, 28-1002. 
They do not mature into unconditional promises to pay 
until they are presented to and accepted by the drawee, ie., 
to the bank on which they were drawn. D.C. Code § 28-907, 
ff. Thus ordinary checks may be ‘‘stopped’’ by counter- 
mand of the drawer before presentment, and if the holder 
delays overlong in presenting them for acceptance they may 
be dishonored by the drawee (bank) with the results, pre- 
sented in the above quoted sections, first, that the drawer 
(or maker, or check-writer) will be discharged, and second, 
that the drawee (bank) will incur no liability to the drawer. 

These are the familiar checks of business and personal 
finance and some of the rules of law which govern them. 
But they have nothing to do with the instant case, and ref- 
erence to rules governing the tripartite drawer-drawee- 
holder relationship only foster confusion here. 

The check upon which Appellant brought suit is a bank 
treasurer’s check, and popular misunderstanding would be 
avoided if it had not come to be known as a ‘‘check”’ at all. 
It is a contract between only two parties instead of three: 
the bank (now drawee and, by virtue of its own officer’s 
signature, also the drawer), and the payee or holder. No 
acceptance of the drawer’s order by the drawee is neces- 
sary, because they are the same corporate person. Accept- 
ance is conclusively established by the act of issuance. No 
rights between drawer and drawee, as set forth in the 
above-quoted sections, remain to be created or extinguished. 
This instrument is simply an unconditional promise of the 
bank to pay the holder, as two sections of the Negotiable 
Instrument Law, read in conjunction, expressly provide 
(citations are to D.C. Code) : 
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‘<§ 28-905. Where in a bill drawer and drawee are the 
same person .. . the holder may treat the instrument, 
at his option, either as a bill of exchange or a promis- 
sory note. 

“<§ 28-1001. A negotiable promissory note, within the 
meaning hereof, is an unconditional promise in writing, 
made by one person to another, signed by the maker, 
engaging to pay on demand . . . a sum certain in money 
to order or to bearer. . .”” 


Thus, not only is the holder of a treasurer’s check under 
no duty to present it promptly for payment in order to 
charge the drawer-drawee bank, primarily liable from the 
outset; he is relieved of any duty to present it at all. D. C. 
Code §§ 28-601, 28-910. 


But the foregoing analysis is more succinctly put by two 
of the leading judicial authorities on the point: 


“This much is plain beyond question. When an indi- 
vidual deals directly with a bank and takes the cashier’s 
check of that bank, no orders upon or promises of a 
third party for payment are involved. He has received 
simply the bank’s own order upon itself to pay money 
on demand. Section [186 of the Negotiable Instruments 
Law] providing that a check must be presented for pay- 
ment within a reasonable time after issue, else the 
drawer will be discharged from liability to the extent 
of the loss caused by the delay, has no application. As 
between the bank which issued the cashier’s check and 
the man to whom it issued it, there is no obligation to 
present within a reasonable time, and the issuing bank 
cannot be discharged from liability, so far as it is con- 
cerned, by delay in presentment, even if negligent, any 
more than the maker of a promissory note can be dis- 
charged by failure promptly to demand payment when 
due. So far as the issuing bank is concerned, the 
cashier’s check is, in substance, its written promise to 
pay on demand. [Citations omitted.] There being no 
parties chargeable on the cashier’s check, save only the 
bank of issue, it is apparent, so far as the bank of issue 
was concerned, and so far as any situation arising out 
of the instrument itself, and so far as concerns the pro- 
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visions of the Negotiable Instruments Law, that [the 
holder] was under no duty of prompt presentation.’’ 
Steinmetz v. Schultz, 241 N.W. 734 (S.D., 1932). 

‘¢ An ordinary check is a bill of exchange purporting 
to be drawn on the drawer’s deposited funds in a par- 
ticular bank, and is the primary obligation of the de- 
positor... 

‘¢On the other hand, a cashier’s check is a bill of 
exchange drawn by a bank upon itself, accepted in 
advance by the act of issuance, and is a non-counter- 
mandable promise by the bank to pay, a primary obli- 
gation of the bank. [Citations omitted.] Once the 
cashier’s check is negotiated to a holder in due course, 
the credit and resources of the payee are no longer 
primarily involved; and upon presentment for pay- 
ment, the bank must honor the check.’’ Ross v. Peck 
Tron and Metal Co., 264 F. 2nd 262, 268-9 (CCA 4, 1959). 

See also, First National Bank v. Noble, 168 P. 2nd 354 
(Ore.), 169 A.L.R. 1426; Pines v. United States, 123 F. 2nd 
825 (CCA 4); Polotsky v. Artisans Savings Bank, 188 Atl. 
63 (Del.) ; Annotations, 56 A.L.R. 532 and 107 A.L.R. 1463. 

Cashier’s checks ‘‘ordinarily pass current as money in 
every day business transactions,’’ and ‘‘the right of coun- 
termand applied to ordinary checks does not exist as to a 
cashier’s check.’? First National Bank v. Noble, supra, 366 
(q.v- for additional authorities). Manifestly, the promisor 
cannot avoid payment of a promissory note in the hands of 
one who gave value for it merely by revoking the note, or 
purporting to ‘“‘stop’’ its payment by notice. See Hol- 
land v. Mutual Fertilizer Co., 70 S.E. 151 (Ga.). 

Some authorities suggest that there may be two circum- 
stances—but only two—under which a bank may refuse to 
honor its own cashier’s check. One is fraud or forgery. 
See, e.g., Exchange Nat. Bank v. Bank of Little Rock, 58F. 
140 (CCA 8). The other is failure of consideration as be- 
tween the bank and the initial payee only. See, e.g. Holley 
v. Smalley, 50 App. D.C. 179; Mine Smelter Supply Co. v. 
Stock Growers Bank, 200 F. 245 (CCA 8). 
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It further illuminates the equities of this case to consider 
that Appellee could have dishonored the second check, had 
it been sufficiently diligent to detect Whitehead’s fraud in 
time, and had it elected to protect Appellant instead of to 
stand with him (Cf., JA 30) Far from questioning the 
consideration for the check on which plaintiff is suing, 
Appellee itself adduced evidence to show that full value— 
ice., $6,000—was paid for it at the time of issuance. (JA 
14-17,22,25,28) 


In sum, by every controlling authority and considera- 
tion, as well as in the light of practice so universaly ac- 
cepted in the banking world that this Court could take 
judicial notice of it, Appellee bank must honor the treas- 
urer’s checks it looses into the channels of commere, in the 
absence of fraud or failure of the consideration initially 
paid to it. Banks cannot ‘‘stop’’ payment of their own 
checks, as they commonly do with checks drawn on them 
by their depositors. And appellee must pay the check in 
issue here. As this Honorable Court itself has said, in a 
recent leading case in this jurisdiction: 


“Tt is, of course, true that the maker of a negotiable 
instrument may suffer hardship because he is unable to 
assert against a holder in due course valid defenses he 
might have against the payee or any subsequent holder 
not a holder in due course. The possibility of that con- 
sequence should be envisaged by one who executes nego- 
tiable paper. It is a consequence he may suffer, how- 
ever, whether or not he anticipates it; for the law 
regards the security of negotiable instruments in the 
hands of holders who took for value before maturity 
without notice of infirmities or defects as of far greater 
importance than the preservation of the defenses of 
those who executed them.’’ Tucker v. Meredith, 98 App. 
D.C. 90 (1956). 


It is significant that in the instant situation Appellant 
could only have captured the proceeds by attaching the 
check, and that an action against the bank while the check 
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was outstanding would have availed her nothing. Standard 
Factors Corp. v. Manufacturer’s Trust Co., 50 N.Y.S. 
2nd 10. 


Il. Appellant is a “holder in due course” under the Nego- 
tiable Instruments Law (D.C. Code, § 28-402), and as such 
she is entitled to payment without regard to any defect in 
the title of prior parties or defenses available among prior 
parties (D.C. Code § 28-407). 

The learned District Court, brushing aside the arguments 
heretofore advanced in this brief, denied Appellant’s claim 
on the grounds that she was not a holder in due course, that 
accordingly Appellee could assert the defense of ‘‘pay- 
ment’? against her, and that the defense of payment dis- 
posed of the case. The conclusion that she was not a holder 
in due course was reached because it was adjudged that 
the endorsement, ‘‘H. L. Byram, Treasurer, County of Los 
Angeles,’’ coupled with the judgment of the California 
court, was insufficient to continue the line of endorsements 
from ‘‘Harold J. Otley, County Clerk and Clerk*® of the 
Superior Court of the State of California, in and for the 
County of Los Angeles.’’ 

All the other elements necessary to confer this preferred 
status are manifestly present: the instrument is complete 
and regular on its face (Plaintiff’s exhibit 1, JA 39) ; being 
an unconditional demand obligation, it was not due and 
could not become overdue before presented by her; and it 
had not been dishonored when she took it; she took in good 
faith, and for value (D.C. Code § 28-204); there are no 
defects or infirmities (D.C. Code §§ 28-405, 6) ; and all other 
endorsements, as well as deliveries, are conceded (Stipula- 
tion 4, 5 JA 10). 

Then is this single, technical hiatus, because one office act- 
ing in an official capacity for the County of Los Angeles 
endorsed for another acting similarly, a fatal flaw? It is 


* The italicized words were omitted in the Court’s memorandum opinion 
(JA 81). Cf., Plaintiff’s Exhibit 1 (JA 39). 
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strongly arguable, without more, that since both were acting 
with apparent authority for the same corporate entity, the 
endorsement was sufficient on its face. See, State Bank v. 
Delaney, 209 N.W. 311 (Minn.). Additional weight is lent 
to the argument because both were also acting for and by 
authority of the California Court, which had jurisdiction 
in rem over the check (Plaintiff’s exhibit 2, JA 41). 

But Appellant need not rest on such arguments because 
the California Government and Civil Procedure Codes re- 
quired that the check be handled as it was, passed from the 
custody of Clerk Otley to Treasurer Byram, and delivered 
to Appellant, on order of the Court, by the latter: 


‘When any money is deposited with the clerk or judge 
of any court pursuant to any action or proceeding in the 
court, or pursuant to any order, decree, or jadgment of 
the Court, or when any money is to be paid to the treas- 
urer pursuant to any provision of this title or the 
Code of Civil Procedure, such money shall be forthwith 
deposited with such treasurer and a duplicate receipt 
of the treasurer for it shall be filed with the auditor. 
The certificate of the auditor that a duplicate receipt 
has been filed is necessary before the clerk, judge, or 
party required to deposit the money is entitled to a dis- 
charge of the obligation imposed upon him to make the 
deposit. 

When any money so deposited is to be withdrawn or 
paid out, the order directing the payment or withdrawal 
shall require the auditor to draw his warrant for it and 
the treasurer to pay it .. .”? California Anno. Govern- 
ment Code (West, 1955), Tit. 8, ¢ 68084. (Emphasis 
supplied.) 

‘The county treasurer shall receive and keep safely 
all monies belonging to the county and all other money 
directed by law to be paid to him and apply tt and pay 
it out, rendering the account as required by law.’? Ibid., 
Tit. 3, 427000. (Emphasis supplied.) 

‘Whenever money is paid into or deposited in the 
Court, the same must be delivered to the clerk, or, if 
there be no clerk, to the judge, in person, or to such of 
the clerk’s deputies as shall be specially authorized by 
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his appointment in writing to receive the same . . . The 
judge, clerk, or such deputy clerk, must, unless other- 
wise directed by law, deposit such money with the 
county treasurer, to be held by him subject to the order 
of the court ...’’ Calif. Anno. Code Civ. Procedure 
(West, 1954), Tit. 7, § 573. 

And even if the chain of endorsements from Cordova, who 
received the check for value, to Appellant, were not fully 
closed by this statutory mandate, Appellant would still be 
entitled to the preferred status of a holder in due course 
(the chief consequence still being the elimination of de- 
fenses ordinarily available if the instrument were a simple 
contract and non-negotiable, D.C. Code § 28-408), for a 
holder who takes in good faith through a holder in due 
course regains the status as to prior parties (Ibid). It has 
never been authoritatively determined in this jurisdiction 
whether the initial payee of a check or promissory note may 
be a holder in due course. See, Wabash Valley Trust Co. v. 
Fisher, 41 N.E. 2nd 352 (Ind.), 142 A-L.R. 486; Annotation, 
97 A.L.R. 1220. Cf., Key v. Polk, 61 App. D.C. 382. If he 
may—and cases like this one justify the doctrine—Appel- 
lant indisputably took through Cordova, and the gap is 
closed. But in any event, if pushed to the ultimate of tech- 
nicalities, Appellant can point to another perfectly good 
holder who took by endorsement, and for value, in her line 
of title: Harold J. Otley, the clerk, held by plain implication 
of law, with a lien reduced to judgment against all prior 
parties, within the meaning of D.C. Code § 28-204. See, 53 
C.J.S., Liens, §1. Cf., Annotation, 61 A-L.R. 1339. 

Finally, during the trial Appellee argued vigorously, and 
sought to prove, that the payee of the check, Jorge (or 
George) L. Cordova was a mere straw party, not the bona 
fide payee in fact but a ‘‘front’’ for Ned Whitehead and 
Whitehead and Co., Inc. (JA 13-17, 28-9). By this ad- 
mission, that the check was issued with intent that the 
named payee should have no actual interest in it, Appellee 
brings the transaction within another clearly-enunciated 
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rule of this jurisdiction: ‘‘A drawer’s intent that the payee 
he names shall have no interest in the check makes the 
check payable to bearer although the drawer knows the 
payee to be an existing person.”? Calloway v. Hamilton Na- 
tional Bank, 90 App. D.C. 228; Rubinstein v. Goldkim, 103 
App. D.C. 121. Once the check became payable to bearer, 
the special endorsements of Cordova and his successors 
did not make it an order instrument again. D.C. Code 
§ 28-311. A bearer instrument is fully negotiated by mere 
delivery. D.C. Code, § 28-301; Commercial National Bank 
v. McCandless, 57 App. D.C. 378; Counselman v. Pitzer, 65 
App. D.C. 71, cert. den., 296 U.S. 650. 


Iv. Even if Appellee were permitted to assert defenses 
it might have raised against Appellant’s predecessors ‘in 
title—ie., if Appellant were a mere transferee for value 
and not a holder in due course—the defenses asserted are 
insufficient. 


Although Appellee’s counsel sought to press delay in 


presentment as a defense (See, e.g., JA 15), by confusing 
treasurer’s checks with ordinary bills of exchange (see 
discussion under Points I and II, supra; see also, D.C. Code 
§ 28-612), the learned District Court accepted and relied 
principally upon the defense of ‘‘payment’’: 
“As plaintiff cannot qualify as a holder in due course, 
she cannot escape the defense that defendant’s obliga- 
tion to the maker and payee of the check in question has 
been paid.’? (Memorandum, JA 34) (Emphasis added.) 
It is respectfully submitted that this holding is very wide 
of the mark. To dispose of the italicized word first, let it 
be recalled again that there are only two parties to the 
contract evidenced by a treasurer’s check, the bank, which 
is both drawer (maker) and drawee, and the payee. So 
“‘defendant’s obligation to the maker”’ is an obligation to 
itself. 
To support the proposition that the check in question has 
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been discharged by payment to the payee (overcoming, at 
the outset, the inferences to be drawn from the legend ‘‘Pay- 
ment Stopped,’ stamped by Appellee across its face and 
entitled to consideration, with the pleadings, JA 2, 7, 11, as 
a binding admission), Appellee’s counsel, over continuing 
objection as to relevancy (JA 13-16 e¢ passim), spun a novel 
and fanciful web of proof: though the check was drawn to 
the order of Cordova, the funds provided as consideration 
for its issuance came from Ned Whitehead; the original 
parties secretly intended it to be negotiated only for the 
account of Whitehead (or his alter ego, Whitehead and 
Co., Inc.) ; therefore Appellee defeated the rights of holders 
of the check, and rendered it a nullity, by paying an identi- 
cal amount—by a different check,® in a different transac- 
tion, at a different time and for different consideration— 
back through Cordova to Whitehead. (JA 23-25, 28-30). 

Appellee compounded the confusion by adducing proof, 
also over objection (JA 13,15), that Whitehead and Co. 
failed to maintain a balance exceeding $6000 on deposit in 
its own account after the issuance of the check (JA 17). 
Thus it seems not unfair to surmise that in arriving at the 
conclusion quoted above the trial Court must have had in 
mind some ‘‘obligation’’ of the bank to Whitehead and 
Co., or even some obligation upon Appellee merely to pay 
out funds on deposit and belonging to Whitehead. The 
irrelevant, confusing and prejudicial evidence regarding 
Whitehead’s corporate and personal bank accounts found 
its way directly into the Court’s memorandum opinion (JA 
$2) and this, standing quite alone, is patently reversible 
error. 

So far as the check in question is concerned, it has never 
been intimated that any payment was ever made or ten- 
dered to Jorge L. Cordova (or George Cordova, named in 
the second check and freely stipulated to be the same per- 
son in the staunch conviction that the second check is wholly 
irrelevant), as payee named therein. No payment was ever 


* The second, Defendant’s exhibit 3, JA 48, 
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made or tendered to Jorge L. Cordova’s successors in inter- 
est in the check in question. The contrary is conceded. Yet 
this check, when issued for consideration and without fraud, 
became a direct, unconditional and complete obligation of 
the bank to pay the payee designated on its face, or whoever 
succeeded him in title. And no payment to the same person 
on a different instrument, or to persons neither named as 
payees nor appearing in the line of title, should have been 
considered in the case—let alone made the basis of a finding 
that ‘‘defendant’s obligation to the . . . payee .. . has been 
paid.”’ 

This Honorable Court itself long ago voiced the warning 
that one who undertakes to discharge a negotiable instru- 
ment by payment to a person not in possession of the 
instrament always does so at his peril. Davis v. Casey, 
70 App. D.C. 27. 


V. The evidence complained of on the ground of rele- 
vancy in Point IV of the argument is also inadmissible 
under the parole evidence rule; and error was further com- 
mitted in admitting Defendant’s Exhibit 1 (JA 44), 2 photo- 
stat, when the possessor of the original document was @ 
party to the action and presumably able to produce it. 


One of the hornbook precepts of contract law uniformly 
applied to negotiable instruments as to other written con- 
tracts is that parole evidence will not be permitted to vary 
their plain terms (in the absence of intrinsic fraud, etc.). 
Towles v. Tanner, 21 App. D.C. 530; Hutchins v. Langley, 
27 App. D.C. 234; Holley v. Smalley, 50 App. D.C. 179. In 
the Towles case, holding that reversible error had been 
committed in a suit against the maker and endorsers of a 
promissory note by admitting evidence tending to show 
that the maker acted only as an agent for others, this 
Honorable Court said: 

‘cWhat application it can have in a suit against the 
endorser of a promissory note, as such, we fail to ap- 
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preciate. There is absolutely no connection whatever 
between the two things. The issue was not as to money 
had and received by defendants for the use of plaintiff, 
but as to the execution of a promissory note, for which 
it is practically conceded the appellants received no 
money.”’ 


And in the Hutchins case, affirming a directed verdict for a 
plaintiff suing the maker of promissory notes which had 
been attached before maturity in the hands of a holder, this 
Court (quoting from Brown v. Spofford, 95 U.S. 474) said: 


‘‘But it is a very different thing when it is proposed to 
impeach the title of a holder for value by proof of any 
facts and circumstances outside the instruments itself. 
He is then to be affected, if at all, by what has occurred 
between other parties; and he may well claim an exemp- 
tion from any consequences flowing from their acts, 
unless it be first shown that he had knowledge of such 
ee and circumstances at the time the transfer was 
made.”’ 


This ground of objection was also timely interposed and 


preserved by Appellant (JA 14, 16). 

Defendant’s exhibit 1 (JA 44) is a copy of a Recordak 
copy of a check offered by Appellee to prove that Whitehead 
and Co., by Whitehead, drew $6000 on March 5, 1954 and 
paid it to Appellee as consideration for the check in question 
in this case. (JA 16-17, 19, 28). The original check had been, 
according to the testimony, returned to Whitehead and Co. 
(JA 19, 21), a party to the action and represented by coun- 
sel at the trial. Appellant made timely objection that this 
copy of a copy was not the best evidence of what it pur- 
ported to show, and could not be qualified by the testimony 
of the witness who was producing it (JA 19). Over further 
objection, the exhibit was admitted, by reliance, in part at 
least, on the assumption that it was a record kept in the 
ordinary course of the bank’s business. (JA 20-21, 23). It 
was subsequently reflected in the trial Court’s finding that 
the corporation ‘‘by its president, Ned Whitehead, indi- 
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vidual third-party defendant, purchased the check in ques- 
tion.” (JA 31) 


Reference to the copy of the copy of the copy reproduced 
herein (JA 44), or to the original copy of the copy filed with 
the record, will establish at a glance that Appellant’s objec- 
tion was not merely technical. If any relevancy were to 
attach to the question of who paid for the check in question, 
and how, then the parties and the Court were entitled to 
have the original of this check, so that the writings and 
stamped endorsements on it would be plainly visible, if not 
legible, for scrutiny. Or in the alternative, clear proof 
would have had to be adduced that the original could not 
be produced. 32 C.J.S., Evidence, $§ 813, 815, 817, 822-3. 


VL The California judgment (Plaintiff’s exhibit 2, JA 
41), is entitled to full faith and credit, and conclusively 
establishes Appellant’s right to the check and its proceeds 
against all parties who could otherwise have asserted an 
interest in it. 

At bottom, this case involves an attempt by Ned White- 
head to defy and defeat the jurisdiction of the California 
court, by means of a fraud perpetrated in the District of 
Columbia. In this endeavor he has enlisted the able and 
aggressive assistance of Appellee bank, who was his victim 
(but who, it should be remembered, stands to lose nothing 
because of the indemnity agreement arranged, between the 
parties participating in the transaction, for Appellee’s pro- 
tection). Until the bank took the unanticipated and extraor- 
dinary step of attempting to stop payment, weeks after the 
California judgment had been entered, no one but the perpe- 
trators of the fraud, Whitehead, his company, and his com- 
pliant agent Cordova, knew of it. 


Ned Whitehead, Whitehead and Co., Inc., and Cordova, 
with Appellant, were parties to the California action, and 
the check was in custodia legis, subject to the jurisdiction of 
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the California court.. It need not be labored again here that 
the check was a complete, irrevocable, unconditional prom- 
ise, given by Appellee for full consideration, to pay Cordova 
or his successor in title the proceeds thereof, as indicated 
by its face amount. From the date the check was issued, 
Appellee bank had no claim upon the proceeds, no interest 
in them, and no right to convert them to its own uses by - 
handing them out to anyone not possessed of the check. 


In this connection it may be reiterated that Appellee bank, 
in challenging Appellant’s right to the proceeds by purport- 
ing to stop payment, after the California judgment, erred in 
choosing its grounds. The fiction that it was acting on the 
instructions of its own treasurer, given as if the treasurer 
were a ‘‘depositor,’’ brings it into technical but fatal con- 
flict with the specific requirements of D.C. Code § 28-1011 
and renders the action a nullity. The fiction that it could 
stop payment for delay in presentment relieves its treas- 
urer, as drawer or maker, of liability, D.C. Code § 28-1003, 
and relieves zt of liability to its own treasurer as drawer or 
maker, D.C. Code §§ 28-1003, 28-1004, but has no effect on its 
liability vis-a-vis the holder (who, pursuing the fiction of 
‘‘presentment’’ and ‘‘acceptance’’ further, still emerges 
with a right of recourse against the drawer, Appellee’s own 
treasurer acting for Appellee, and hence a right of recourse 
against Appellee. D.C. Code § 28-927). If Appellee, eschew- 
ing these fictions, had returned the check for the reason it 
now asserts as a defense, namely, that treasurer Byram had 
endorsed instead of clerk Otley in carrying out the Cali- 
fornia court’s order, the deficiency could have been 
promptly explained or remedied and the parties to the 
instant action would not now be here. 


And let us press the speculation one step further: if Ap- 
pellee’s independent and unrelated transaction with White- 
head, wherein Whitehead induced Appellee to pay out $6000 
by a fraudulent misrepresentation, had not transpired, 
Appellee, prevailing in the defenses it is asserting here 
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(which are also independent of and unrelated to the fraud), 
would simply be enriching itself at Appellant’s expense. 

‘Whether the check be viewed as a negotiable instrument 
or as mere evidence of a debt or chose in action, plaintiff 
acquired all rights to it, as against all possible claimants, 
by the express adjudication of the California court, before 
which the interests of all the claimants were fully litigated ; 
she took everything the bank gave Jorge L. Cordova, as 
payee, on the day the instrument was issued. Collateral 
attacks based on other transactions with Cordova or White- 
head, or aimed at the reopening of issues disposed of by 
the California court (e.g., the interest of Whitehead and 
Co., Inc.), are impermissible in this case. Boone v. Wa- 
chvia Bank and Trust Co., 82 App. D.C. 317; Indemnity Ins. 
Co. of North America v. Smoot, 80 App. D.C. 287; Hieston 
vy. National City Bank, 51 App. D.C. 394. 


CONCLUSION 
For the reasons stated, the judgment of the District Court 


should be reversed, and since there are no disputed issues 
of fact, judgment should be entered for Appellant. 


Respectfully submitted, 


Rorvs Kixe 
Southern Building 
Washington 5, D. C. 
Attorneys for Appellant 


Of Counsel: 
Rice & Kine 
Southern Building 
Washington 5, D. C. 


March 1960. 
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(Filed 4/4/57) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Rors Warrexeap, 
449 N. Sycamore Street, 
Los Angeles, California, 
Plaintiff, 
= Civil Action 
5 No. 815-57 
American Secuniry anp Trust Company, 
15th & Pennsylvania Avenue, N.W., 
Washington, D. C., 
Defendant. 


COMPLAINT 
(FOR PAYMENT OF TREASURER’S CHECK) 


1. Jurisdiction is based on diversity of citizenship and 
amount. Plaintiff is a citizen of the State of California and 
defendant is a corporation doing business in the District of 
Columbia. This is a civil suit involving over $3,000 exclu- 
sive of costs and interest. 


2. Defendant on or about March 5, 1954 executed a Treas- 
urer’s check in the amount of $6,000 drawn in favor of 
Jorge L. Cordova. A copy of said check is annexed as 
Exhibit A.° 


* See Plaintiff’s exhibit No. 1, post p. 39. 
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3. The Superior Court of the State of California for the 
County of Los Angeles in case No. 632510, entitled Ruth 
Whitehead, plaintiff, vs. Jorge L. Cordova et al., defend- 
ants, declared in a judgment of October 11, 1956 that the 
said check is the property of the plaintiff therein and the 
plaintiff is entitled to the proceeds thereof. A copy of said 
judgment is attached as Exhibit B.°° 


4. On or about November 23, 1956 the said check was 
presented for payment by the plaintiff. The defendant bank 
dishonored the said check and refused to make payment 
thereon. 


5. Defendant owes the plaintiff the amount of said check. 


6. WHEREFORE plaintiff demands judgment against 
defendant for the sum of $6,000, interest, costs and such 
other expenses and relief as to the Court may seem proper. 


Rice & Kine 

By: Downey Rice 
Attorneys for Plaintiff 
Southern Building 
Washington 5, D. C. 


The plaintiff, Ruth Whitehead, being duly sworn, deposes 
and says that she has read the foregoing complaint by her 
subscribed, that she knows the contents thereof and that 
the matters and things therein stated she verily believes to 
be true. 

Rors WHITEHEAD 


Subscribed and sworn to before me this 28th day of Feb- 
ruary, 1957. 
/s/ Davi Stuvertox 
Notary Public 


** See Plaintiff’s exhibit No. 2, post p. 41. 


(Filed April 10, 1957) 


MOTION FOR LEAVE TO FILE THIRD-PARTY 
COMPLAINT AND SUMMONS 


Comes now the American Security and Trust Company, 
ex parte by its attorneys, and moves this Honorable Court 
for leave to file herein a Third-Party Complaint against 
Ned Whitehead and Whitehead & Co., Inc., a corporation, 
as third-party defendants, and to serve said Third-Party 
Complaint and Third-Party Summons upon them. 


Jackson, Gray & Fan 
BY: Thomas S. Jackson 


(Filed April 10, 1957) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Rurs WHITEHEAD, 
449 N. Sycamore Street, 
Los Angeles, California, 
Plaintiff, 


v. 


Awerrcaw Secugrry anp Trust ComPany, 
15th and Pennsylvania Avenue, NW. 
Washington, D. C. 

Defendant and Third-Party Plaintiff, 


v 


Nep WHITEHEAD, 
Woodner Apartments, 
3636 16th Street, N.W., 
Washington, D. C. 


and 


Warrenzap & Co., Inc., a corporation, 
734 15th Street, N.W., 
Washington, D. C. 
Third-Party Defendants. 


THIRD-PARTY COMPLAINT 


1. This Honorable Court has jurisdiction of this Third- 
Party Complaint pursuant to the provisions of Rule 14 of 
the Federal Rules of Civil Procedure. 
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2. The plaintiff, Ruth Whitehead, has filed herein her 
Complaint against this defendant and third-party plaintiff 
and the same, with summons, has been served upon this 
defendant and third-party plaintiff. A copy of the Com- 
plaint is annexed hereto and prayed to be read as a part 
hereof.* 


3. The Complaint of the plaintiff is upon a check of the 
Treasurer of this third-party plaintiff drawn on the 5th day 
of March, 1954, to the order of one Jorge L. Cordova in the 
sum of Six Thousand Dollars ($6,000.00). 


4. On, to wit, the 12th day of July, 1954, the third-party 
defendant, Whitehead & Co., Inc., a corporation, as princi- 
pal, and the United States Fidelity and Guaranty Company, 
as surety, executed and delivered to this third-party plain- 
tiff a lost instrument bond by the terms whereof said prin- 
cipal and surety undertook and agreed to indemnify and 
save harmless this third-party plaintiff from all loss, liabil- 
ity and expense, of any kind whatsoever, resulting from the 
issuance by this third-party plaintiff of a duplicate check 
to replace that upon which the plaintiffs Complaint is 
based, the same having been represented to this third-party 
plaintiff by the third-party defendant, Whitehead & Co., 
Tne. and the third-party defendant, Ned Whitehead, as hav- 
ing been mislaid, lost, stolen or destroyed. 


5. To induce the United States Fidelity and Guaranty 
Company to become surety upon the lost instrument bond 
hereinabove described, the third-party defendant, Ned 
Whitehead, executed an agreement to indemnify and save 
said United States Fidelity and Guaranty Company harm- 
less of and from loss as a result of becoming surety, and the 
third-party plaintiff has or will become entitled to the secu- 
rity of the promise of the third-party defendant, Ned 
Whitehead, to the said United States Fidelity and Guar- 
anty Company in said indemnity agreement, in the event 
of recovery herein by the plaintiff against this defendant 
and third-party plaintiff. 


* See Complaint, supra page 1. 
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6. By reason of the 
says that if the p i 
then said third-party plaintiff is and 
to judgment against the third-party defendants for the 
amount of said recovery, together with all of its expenses, 
including counsel fees, herein by it incurred, or incurred 
upon its behalf. 


WHEREFORE, this third-party plaintiff prays judg- 
ment herein against the third-party defendants, Ned White- 
head and Whitehead & Co., Inc., for any sum it shall be 
required to pay to the plaintiff, and, in addition, all of its 
costs of defense, including attorneys’ fees, incurred by or 
on its behalf herein; and for such other and further relief 
as to the Court may seem meet and proper. 


Jacxson, Gray & Fars 
BY: Thomas S. Jackson 
Attorneys for American 
Security and Trust 
Company, 
719 Fifteenth Street, N-W. 
Washington, D. C. 


(Filed April 10, 1957) 


EX PARTE ORDER GRANTING LEAVE TO FILE 
AND SERVE THIRD-PARTY COMPLAINT 
AND SUMMONS 


Upon ex parte application of the defendant, American 
Security and Trust Company, pursuant to Rule 14 of the 
Federal Rules of Civil Procedure, leave is hereby granted 
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to said defendant to file herein a Third-Party Complaint 
against Ned Whitehead and Whitehead & Co., Inc., a corpo- 
ration, as third-party defendants, and to serve said Third- 
Party Complaint and Third-Party Summons upon them. 


Judge 


(Filed April 24, 1957) 


ANSWER OF DEFENDANT, AMERICAN SECURITY 
AND TRUST COMPANY 


1. The averments of Paragraph 1. are admitted. 
2. The averments of Paragraph 2. are admitted. 


3. This defendant is without knowledge of the truth of 
the averments of Paragraph 3., and accordingly, denies the 
same and demands strict proof thereof. 


4, The averments of Paragraph 4. are admitted. 


5. This defendant is without knowledge of the truth of 
the averments of Paragraph 5., and accordingly, denies the 
same and demands strict proof thereof. 


Jackson, Gray & Fanv 

BY: Thomas S. Jackson 
Attorneys for Defendant, 
American Security and Trust Company 
15th and Pennsylvania Ave., N.W., 
Washington, D. C. 


(Filed July 2, 1957) 


ANSWER OF THIRD-PARTY DEFENDANTS 


First Defense 
The Third-Party Complaint fails to state a claim against 
third-party defendants upon which relief can be granted. 


Second Defense 


Third-party defendants answer the numbered para- 
graphs of the Third-Party Complaint as follows: 


1. Third-party defendants admit the jurisdictional alle- 
gations contained in paragraph 1 of the Third-Party 
Complaint. 


2 and 3. Third-party defendants admit the allegations 
contained in paragraphs 2 and 3 of the Third-Party Com- 
plaint. 


4. Third-party defendant, Whitehead & Co., Inc. admits 
that on the 12th day of July 1954, it, as principal, and the 
United States Fidelity and Guaranty Company, as surety, 
executed and delivered a bond to third-party plaintiff. 
Third-party defendant, Whitehead & Co., Inc., neither ad- 
mits nor denies the remaining allegations contained in 
paragraph 4 of the Third-Party Complaint concerning the 
terms and conditions contained in said bond, but states 
that the bond speaks for itself. Third-party defendants, 
Ned Whitehead and Whitehead & Co., Inc., deny each and 
every other allegation contained in paragraph 4 of the 
Third-Party Complaint. 
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5. Third-party defendant, Ned Whitehead, denies the 
allegations contained in paragraph 5 of the Third-Party 
Complaint. 

6. Third-party defendants deny the allegations contained 
in paragraph 6 of the Third-Party Complaint. 

STEPTOE & JOHNSON 
/8/ Mazros Leavrrr 
/s/ Larurr B. Mackay 
Attorneys for Third-Party 
Defendants 


(Filed October 23, 1959) 


STIPULATION 


It is hereby stipulated by and among the above-named 
parties® that for all purposes relating to the trial of this 
cause, and for no other purposes, the following facts are 
agreed upon and admitted to be true, subject to objections 
as to relevancy and materiality. 

1. That Ruth Whitehead, plaintiff herein, is the same 
person who was and is the plaintiff in case No. 632-510, 
Whitehead v. Cordova et al., in the Superior Court of the 
State of California in and for the County of Los Angeles. 

2. That Jorge L. Cordova, defendant in the above-men- 
tioned case of Whitehead v. Cordova et al., is the same per- 
son who was and is the payee and endorser of check No. 
184-364, heretofore stipulated to be admissible as evidence 
in this case. 

3. That check No. 184-364, heretofore stipulated to be 
admissible as evidence in this case, is the same instrument 
referred to and described as check No. 184-364 in the judg- 
ment in the aforesaid case of Whitehead v. Cordova et al. 

4. That check No. 184-364, heretofore stipulated to be 
admissible as evidence in this case, was (a) duly endorsed 
by Jorge L. Cordova and delivered to Attorney Kyle C. 
Grainger, who was acting as a mere agent or conduit of title 
and paid nothing for it; (b) duly endorsed by Attorney 
Kyle C. Grainger and delivered to Harold J. Ostly, County 
Clerk of the Superior Court of the State of California in 
and for the County of Los Angeles, who paid nothing for it 


* See Caption, supra page 4. 
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and who took same to hold in escrow pending the outcome 
of case No. 632-510, in the Superior Court of the State of 
California in and for the County of Los Angeles; (c) was 
delivered to Ruth Whitehead by the aforesaid Harold J. 
Ostly, without endorsement but in compliance with the judg- 
ment rendered in Whitehead v. Cordova, et al, heretofore 
identified as case No. 632-510; and (d) duly endorsed by 
Ruth Whitehead and delivered to the Security First Na- 
tional Bank of Los Angeles for collection. 

5. That all endorsements described and referred to in 
Paragraph numbered 4, above, are genuine. 

6. That ‘“‘George Cordova’’, payee in Treasurer’s Check 
No. 187402 dated July 14, 1954, which was issued on that 
date by American Security and Trust Company, is the same 
person as ‘Jorge L. Cordova”’ payee in Treasurer’s Check 
No. 184364, hereinabove described; and that the photostat 
of said Treasurer’s Check No. 187402 annexed hereto® is a 
true copy of the original thereof and the signatures of said 
George Cordova and Ned Whitehead endorsed thereon are 
genuine; and said check was paid August 5, 1954, by said 
American Security and Trust Company. 

7. That the ‘“‘Bond to Indemnify Against Securities Lost 
or Destroyed”’ executed July 14, 1954, a photocopy of which 
is annexed hereto,** bears the genuine signatures of Ned 
Whitehead and the United States Fidelity and Guaranty 
Company, was delivered July 14, 1954, and may be admitted 
in evidence without formal proof. 

Rice & Kine 

By 

Attorneys for Plaintiff 
Jackson, Gray & Jackson 
By 


Attorneys for Defendant and 
Third-Party Plaintiff 

Srepror & Jonnson 

By 

Attorneys for Third-Party 
Defendants 


* Defendant’s Ex. 3 post 
** Defendant’s Ex. 6 post 


(Filed October 23, 1959) 


AMENDED ANSWER OF DEFENDANT, AMERICAN 
SECURITY AND TRUST COMPANY 


1. The averments of paragraph 1 are admitted. 
2. The averments of paragraph 2 are admitted. 


3. The averments of paragraph 3 are admitted. 


4. The averments of paragraph 4 are admitted. 


5. The averments of paragraph 5 are denied. Further 
answering said paragraph the defendant says that the 
plaintiff is not a holder in due course of the check described 
in paragraph 2 of the Complaint, nor is the plaintiff entitled 
to claim through any person who is a holder in due course; 
that on, to wit, the 14th day of July, 1954, defendant, with- 
out knowledge of the rights of the plaintiff, and upon the 
representation of Ned Whitehead and Whitehead & Co., 
Ine., that said check was lost, destroyed or mislaid, paid 
the same to the payee by drawing a duplicate draft in like 
amount to the same payee, and paid the same on presenta- 
tion thereof for payment. 


Jackson, Gray & Jackson 


DR ae ene 


Attorneys for Defendant and Third-Party 
Plaintiff, American Security & Trust Co. 
719 15th Street, N.W., 
Washington, D. C. 


LET THIS BE FILED: 
James W. Morris, Judge. 
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(Filed February 5, 1960) 
TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Rura WHITEHEAD, 
Plaintiff , 


VERSUS 


American SECURITY 
& Trusr Co., Civil Action 
Defendant and Number 815-57 
Third Party Plaintiff’, 


VERSUS 


Nep WHITEHEAD 
axp Waurrenzap & Co., 
Third Party Defendants. 
Washington, D. C. 
Friday, October 23, 1959 


The above-entitled cause came on for trial before the 
HONORABLE JAMES W. MORRIS, a U. S. District 
Judge, at 10:00 a.m. 


APPEARANCES: 
Downey Rice, Esq. 
Rurvs Krxe, Esa. 
for the Plaintiff 
Tromas S. Jackson, Esq. 
for the Defendant and Third 
Party Plaintiff 
Larmer Macsat, Esq. 
for the Third Party Defendants 
(Excerpts from the trial of Ruth Whitehead versus Ameri- 
can Security & Trust Company, Civil Action Number 
815-57.) 
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PROCEEDINGS 


MR. KING: . . . That is our case, Your Honor. The 
Plaintiff rests. 

MR. JACKSON: May it please the Court, I think I had 
better present some testimony, and I would like to call first 
Mr. Marsh of the American Security & Trust Company. 

Thereupon 

QUINTON N. MARSH 
was called to the stand by counsel for the Defendant, and 
having been first duly sworn was examined and testified as 
follows: 

DIRECT EXAMINATION 

BY M. JACKSON: 

Q. Will you state your full name, sir? A. Quinton N. 
Marsh. 


Q. By whom are you employed? A. American Security 
& Trust, sir. 
Q. Where do you live? <A. 4801 Connecticut Avenue, 


Apartment 312. 

Q. How long have you been employed by the American 
Security & Trust? A. Fourteen years, sir. 

Q. In what capacity are you now employed? A. I am 
the auditor of the company. 

Q. Have you brought some of the records of the bank 
with you today? A.I have, sir. 

Q. And do you recognize the file which I hand to you and 
the papers therein as records of the bank? <A. I do, sir. 

Q. Have you made inquiry among the records of the bank 
to determine whether on or about March 5 or 8, 1954 there 
was an account in the bank of Whitehead and Company, 
Incorporated? 

MR. KING: Your Honor, I object to this question on 
the basis that it is irrelevant and immaterial. The existence 
or non-existence of any account in the name of Whitehead 
or any other stranger to this transaction is utterly irrele- 
vant. 
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MR. JACKSON: If it please the Court, I am simply lay- 
ing the foundation for the explanation of how the check 
was issued, the funds against which it was issued. 

THE COURT: Whitehead and Company is the one? 

MR. JACKSON: Yes. They were parties to that litiga- 
tion in California, sir. 

THE COURT: What? 

MR. JACKSON: They are the people—Whitehead and 
Company is the person under the judgment which my friend 
has offered in evidence, through whom the Plaintiff actually 
is claiming. You see, the judgment expressly provides in it 
that the Plaintiff is the owner of this check as against the 
Defendant in that case, Whitehead and Company, Inc. 
Therefore, obviously, this is relevant and material. 

MR. KING: Your Honor, the judgment in that case was 
against Cordova, the payee, and other parties. The ques- 
tion as to the claim on which Plaintiff is asserting, a claim 
to these proceeds, this is a written contract—Plaintiff is 
standing on the written contract. I am objecting to the 
relevancy and materiality of any other transactions going 
to the execution of the contract which would modify its 
terms, or in any way, qualify its terms or meaning. 

MR. JACKSON: I haven’t offered any records in evi- 
dence yet. I merely want to establish as a basic fact — I 
will tell Your Honor what I am going to prove by these 
records and by another witness. I am going to prove that 
on March 5, 1954 Whitehead and Company, Inc. opened an 
account with the American Security & Trust Company. It 
was on a Friday afternoon. They brought in the documents, 
checks, which constituted the funds by means of which they 
opened the account. The records actually begin March 8, 
1954 because they were brought through the records of the 
bank on the Monday following the Friday afternoon when 
he brought this check in. And with the funds of Whitehead 
& Company, Inc. he drew a check to American Security & 
Trust Company and provided the Security & Trust Com- 
pany with money, with six thousand dollars, and, in effect, 


15 


purchased a treasurer’s check which is the treasurer’s 
check the Plaintiff is suing on in the amount of six thousand 
dollars, and, at that time, that check was delivered into the 
hands of Ned Whitehead, who was the President of White- 
head and Company, Inc., and Whitehead and Company, Inc. 
supplied the bank with the authority of Ned Whitehead, to 
draw checks on Whitehead and Company’s account. 


MR. KING: My objection goes to this whole line of testi- 
mony and evidence, Your Honor, on the ground that it is 
entirely irrelevant as going behind the payee on this un- 
qualified promise to pay. It doesn’t matter whether I had 
an account in the bank and you did, where the money came 
from, when this was converted into a treasurer’s check by 
being drawn on the bank, by the bank, to payee, Cordova. 
The Defendant is estopped from going behind that to in- 
troduce for consideration of the Court anything that re- 
lated to the antecedents. 


THE COURT: I am a little dubious about how it does 


matter. 


MR. JACKSON: We are going to show Whitehead and 
Company, Inc. had these funds on the day when the check 
was issued; that they did not have these funds — did not 
have funds in hand on the date when the check was pre- 
sented for payment, and did not have funds in hand on the 
date when the second check was issued, except for the 
amount of the uncashed treasurer’s check, so as to establish 
to Your Honor that the bank did suffer a loss by the delay 
in presentment, which is the defense we are asserting here 
under Section 186 of the Negotiable Instruments Law. It 
is obviously relevant and material. Whether Your Honor 
rules that it is a defense or not is for argument at the con- 
clusion of the case, but it certainly is not irrelevant, and it 
certainly is not immaterial. All I want to prove by this 
witness is the record — he has the account here — the bank 
account of Whitehead and Company, Inc., and he has these 
records. I want him to identify them and then I will call 
another witness to describe the transaction. But I am quite 
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certain Your Honor will need these facts before you will be 
able to make a complete determination of who is right and 
who is wrong in this case. 

THE COURT: I am not certain about it, but I will let it 
in for the time being anyway, and strike it if I find it is 
improper. 

MR. JACKSON: Yes, Your Honor. We do not have a 
jary, of course. 

BY MR. JACKSON: 

Q. Now, did you bring with you a transcript of the ac- 
count of Whitehead and Company? 

MR. KING: May I have a continuing objection to this 
whole line, so that I won’t have to repeat it? 

THE COURT: Yes. 

BY MR. JACKSON: 


Q. Will you produce it, please? A. I have here the sig- 
nature card for Whitehead and Company, Incorporated, a 
corporate resolution for bank accounts, and two photostats 


covering the original opening of the account and the actual 
ledger sheets from that period until March 5, 1958, when 
the account was closed. 

Q. Now, will you refer to that record, sir, and tell us on 
what date the records of your bank show the account was 
opened? A. Our records indicate the acount was opened 
on March 5 after two o’clock, and, as a result, the records, 
the ledgers relate the date of March 8, which was the fol- 
lowing Monday. 

Q. On March 8 the records of your bank — well, strike 
that. With what amount of money was the account opened? 
A. $20,118.25. 

Q. Now, do you find on the account any entry, March 5, 
of the withdrawal of six thousands dollars? A. No, sir. 
The records reflect that as March 8, 1954. 

Q. Do you find any record in the account of any — or, in 
this file, and I show you a photostat, of a check on that 
account dated March 5, 19547 A. Yes, sir. This photostat 
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is a copy of check Number 101 signed by Whitehead and 
Company, Ned Whitehead, payable to American Security 
and Trust Company, dated March 5, 1954. 

Q. In what amount? A. Six thousand dollars. 

Q. Now, do you have any explanation of why the entry 
of that record occurs on March 8? A. Yes, sir. The Ameri- 
ean Security & Trust Company makes a settlement of all 
their work as of two o’clock on Friday. Then they reopen 
until five, and any business transacted between two and 
five o’clock is considered the next Monday’s work. 

Q. Have you made a search to determine whether or not 
there was an account in the bank in the name of Ned White- 
head? A.I personally did not; no, sir. 

Q. Can you tell us whether there is any record of signa- 
ture of Jorge Cordova? A. On the corporate resolution for 
bank accounts there is a signature of Jorge Cordova as 
Secretary of the Whitehead and Company, Inc. 

Q. Now, will you take a look at the transcript of that 
Whitehead and Company, Inc. account and tell us what the 
balance in that account was on July 14, 1954? A. July 14, 
1954 the balance was $967.48. 

Q. Will you take a look at the balance in that account on 
October 11, 1956? A. October 11, 1956 the balance was 
$39.83. 

Q. Will you take a look at the account and tell us the 
balance in that account on November 21, 1956? A. Novem- 
ber 21, 1956, $35.18. 

Q. Will you look at the period between March 5, 1954 
and July 14, 1954 and tell us on what date the balance fell 
below six thousand dollars? A. The balance fell below.six 
thousand dollars on March 15, 1954. 

Q. Will you tell us whether, between March 15, 1954 and 
July 14, 1954, according to those records, the balance from 
that point on ever reached six thousand dollars, or more? 
A. No, sir, they did not. 

Q. Will you look at the photostats which I hand yon, one 
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being a photostat of Plaintiff’s Exhibit Number 1, that is 
a draft, Number 1, and another photostat being a photostat 
of a judgment dated October 11, 1956 in Case Number 
632510 in the Superior Court of the State of California in 
and for the County of Los Angeles, entitled Ruth White- 
head, Plaintiff, versus Jorge — J-0-r-g-e — L. Cordova, 
et al, Defendants, and another photostat, would you kindly 
tell us what this document is? A. A form from the Security 
First National Bank of Los Angeles which they used to 
send items from their bank to other banks for collection. 
It gives the instructions to the receiving bank on how to 
remit proceeds from items they sent. 

Q. Do you find in that transmittal document, or form, @ 
reference to the check of which this is a photostat, and the 
judgment? 

MR. KING: Your Honor, if he is going into this it 
should be in evidence. 

MR. JACKSON: I will submit all of these. 

MR. KING: It is sufficiently identified. 

MR. JACKSON: I shall in just a moment. 

THE WITNESS: This form describes a treasurer’s 
check drawn on you, which is American Security & Trust 
Company, Number 184364, due on sight for six thousand 
dollars, documents attached with special instructions, treas- 
urer’s check, Superior Court Judgment 632510. It is ad- 
dressed to American Security & Trust Company dated 
11-21-56, and it is their reference Number 113817. 

Q. From the fact that photostats of documents fitting 
those descriptions were attached, are you able to say that 
this package of documents all came together? A. Yes, sir, 
Iam. They came in probably one envelope. 

M. JACKSON: Now I would like to offer in evidence 
and have marked as Exhibits, numbers that we may indi- 
cate, first, the photostat, to which the witness referred, of 
the check dated March 5, 1954, drawn by Whitehead and 
Company, Inc., Ned Whitehead, to the order of the Ameri- 
can Security & Trust Company, — 


MR. KING: May I see these before they are offered? 

MR. JACKSON: I am going to. 

MR. KING: You are just having them marked for identi- 
fication now. 

MR. JACKSON: I will hand them to you. — in the 
amount of $6,000.00 bearing number 101. Before I do so, 
I want to ask one more question of the witness. 

BY MR. JACKSON: 

Q. Do you know how this photostat is made? A. Yes. It 
has been the bank’s policy to Recordak all checks drawn on 
itself. 

Q. You mean microfilm? A. That’s right, and we are 
able, by sending out the microfilm, to have a photostat 
made from that film. 


Q. And that is the photostat of the check it purports to 
be? <A. That’s right. 
MR. JACKSON: I offer this as Defendant’s Exhibit 


Number 1. 

MR. KING: May I ask, is this the check to which stipu- 
lation has been made? 

MR. JACKSON: No. This is the source — it is offered 
as the source of the funds. 

MR. KING: Well, I object to it on the ground it is irrele- 
vant and immaterial in this case and on the further ground 
that it is a copy and not the best evidence of what it pur- 
ports to show. 

BY MR. JACKSON: 

Q. Do you have any idea where the original is? A. The 
original check would have been returned to Whitehead and 
Company with the monthly statement. 

MR. KING: Well, I continue the objection. This is not 
@ proper witness to produce that. check. 

MR. JACKSON: I suppose I am offering all of these 
subject to the same objection he originally made to rele- 
vancy and materiality, and which Your Honor said you 
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would receive this evidence and rule on its relevancy and 
materiality later when all of the evidence was in. 

(Thereupon, there was lengthy colloquy between counsel 
and the Court after which the proceedings continued as 
follows :) 


MR. JACKSON: Of course, I don’t think that I have to 
tell Your Honor that records kept in the ordinary course 
of business is an exception to the best evidence rule. This 
is a record kept in the ordinary course of business. 

I don’t know whether this is a ‘‘let’s win at any cost’’ 
situation on the part of my friend here. I don’t think any- 
body is going to challenge that that went through the bank 
and a picture was taken of it. Now, that was done in the 
ordinary course of business. 

THE COURT: Did somebody testify that it was kept in 
the ordinary course of business? 

MR. JACKSON: Yes. This witness testified this check 
is a microfilm copy of a transaction on the date indicated 
and is the record of the bank of this transaction. 

THE COURT: It looks to me like that would be sufficient 
evidence of its being the record kept at the bank. 

MR. JACKSON: May we proceed, Your Honor? 

THE COURT: Well, I want to hear from him. 

MR. KING: There is a distinction, Your Honor, between 
the evidentiary force of records kept in the ordinary course 
and the evidentiary force of documents introduced in their 
own right. If this document is introduced for the sole pur- 
pose of showing that there was a check presented and paid 
in the ordinary course of the bank’s business, then, pre- 
sumably, the record of the bank which happens to be a 
picture of a check is admissible, but only for that limited 
purpose, and insofar as this check is offered for — as 4 
check for what it purports to be — I am in the dark, Your 
Honor, because I do not know what relevancy will be at- 
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tached to this, and I want to preserve my objection to this 
as anything further than evidence that the check was pre- 
sented. 

THE COURT: I want to know so I can, if necessary, 
later refer to it, what the source of that information was. 

MR. JACKSON: Let me ask the witness a couple of 
questions about it. 

BY MR. JACKSON: 

Q. Now, Mr. Marsh, will you tell us what Defendant’s 
Exhibit Number 1 for identification is? Tell us where you 
got it, how the bank keeps its records so as to produce it, 
and what it represents — describe it, tell us where you got 
it, how it happens to be in your hands. A. That is a photo- 
stat of a check made from Recordak, or microfilm. It is a 
picture of a check dated March 5, 1954, Number 101, drawn 
on American Security & Trust Company payable to Ameri- 
can Security & Trust Company for six thousand dollars. 
It is signed by Whitehead and Company, Inc., Ned White- 
head. American Security & Trust Company, in the conduct 
of its normal day to day business, runs through the Re- 
cordak all checks that are drawn on the American Security 
& Trust Company, and are paid by them on a day to day 
basis. This film is kept for a period of years, and it is 
possible to take the film and have it processed by the Re- 
cordak Corporation and come up with an enlarged or life- 
like print. This is a copy of the American Security & Trust 
Company Recordak film, and is maintained by our company 
in our morgue. 

Q. Is there any other record kept — and I think we have 
been over this — is there any other record kept of that 
transaction at the bank in the transcript of the account of 
Whitehead and Company, Inc.? <A. Yes, sir. 

Q. Will you describe what record you have of that? 
A. First, I might say that this particular original document 
was returned to Whitehead and Company, Inc. with their 
monthly statement at the end of the month, as we do with 
all checks. Further records of the bank indicate that the 
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bank’s own statement of account maintained by the bank 
reflects a debit to the account of Whitehead and Company 
for six thousand dollars on March 8, 1954. 

Q. And, as you have explained earlier, why does that 
appear on March 8, when this check is dated March 5? 
A. The check is dated March 9 because it was issued on 
March 5 after two o’clock on Friday. American Security 
& Trust Company, as well as all banks in the District, are 
closed at two and reopen from two until 4:30 or five. We 
do it at our main office until five, and all business trans- 
acted after two o’clock on Friday afternoon is considered 
Monday’s business. So, therefore, the entry on the ledger 
is March 8; the entry on the check is March 5. 

MR. JACKSON: That is all. I think I have properly 
laid the foundation for this and I submit that in evidence. 


THE COURT: All right. 
MR. JACKSON: Now, if Your Honor please, I submit 
in evidence what the witness testified to before, and I ask 


that the clerk mark this as Defendant’s Exhibit for identi- 
fication Number 2. 

THE CLERK: Defendant’s Exhibit for identification 
Number 2. 


(Defendant’s Exhibit No. 2 was marked for identifica- 
tion.) 


MR. JACKSON: The witness has identified this as part 
of the records of the bank, a photostat of the transmittal 
of this March 5 treasurer’s check for collection from the 
Security First National Bank of Los Angeles to the Ameri- 
can Security & Trust Company for payment. And on the 
letter of transmittal you will find documents attached, spe- 
cial instructions, the words ‘Treasurer’s Check, Superior 
Court Judgment 632510, and there is annexed to this a 
photocopy of Plaintift’s Exhibit for identification Number 
1, and a copy of @ judgment in 632510 which, with certain 
modifications, is the same as Plaintiff’s Exhibit for identi- 
fication Number 2, and it is offered to show the time when 
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the treasurer’s check issued March 5 was, in fact, presented 
to the bank for payment. 

Is there an objection to this, Mr. King? 

MR. KING: May I inquire of the witness on this, Your 
Honor? 

THE COURT: Yes, I think so. 


CROSS-EXAMINATION 
BY MR. KING: 


Q. Mr. Marsh, did this document come to you as an 
original? A. We would have had in our possession the 
original of the transmittal letter; yes, sir. 

Q. By the transmittal you refer to the first sheet desig- 
nated Security First National Bank of Los Angeles? A. 
That’s right. 

Q. Is the original now in your possession? <A. It is not, 
sir. 

Q. Do you know what became of it? A. It would have 
been destroyed after, I believe, two years. 

Q. I see. So that this is a preservation of a record of 
the original which you received? <A. Right, sir. 

MR. KING: No objection, Your Honor. 

Might I make clear with respect to the Defendant’s Eix- 
hibit Number 1, I believe Your Honor said all right, and it 
was admitted, and that constituted an overruling of my 
objection. 

THE COURT: I believe that in the fashion I had done 
so I decided to admit certain things subject to further 
rejection. 

MR. KING: Including the objection as to this best, evi- 
dence rule? ‘ 

THE COURT: The whole business; yes. 

MR. JACKSON: Now, if Your Honor please, I should 
like to submit, offer in evidence as Defendant’s Exhibit 
for identification Number 3. ms 
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THE DEPUTY CLERK: Defendant’s Exhibit Number 
3 for identification. 

(Defendant’s Exhibit Numbers 3, 4 & 5; check, purchase 
order ticket, debit memo, were marked for identification.) 

MR. JACKSON: And I am offering it pursuant to the 
stipulation which is before Your Honor. It has been stipu- 
lated that for all purposes relating to the trial of this cause 
and for no other purposes, the following facts are agreed 
upon and admitted to be true, subject to objection as to 
relevancy and materiality, and I understand all of this is 
being submitted under that. 

THE COURT: Yes. 


MR. JACKSON: And Item 6 of that stipulation is that 
Jorge Cordova, payee in Treasurer’s Check Number 
187402, dated July 14, 1954, which was issued on that date 
by the American Security & Trust Company, is the same 
person as Jorge, or Jorge — spelled J-o-r-g-e — Cordova, 
payee in Treasurer’s Check 184364, that is, Plaintiff’s Ex- 


hibit Number 1 hereinabove described, and that the photo- 
stat of said Treasurer’s Check Number 187402, annexed 
hereto, next to the stipulation which Your Honor has, is a 
true copy of the original thereof, and the signatures of 
said Jorge Cordova and Ned Whitehead endorsed thereon, 
are genuine, and said check was paid August 5, 1954 by 
said American Security & Trust Company. It having been 
identified by that stipulation, now I offer the Treasurer’s 
Check Number 187402 dated July 14, 1954, drawn to the 
order of Jorge Cordova, in the amount of six thousand 
dollars, which is the same check as described in Paragraph 
6 of the stipulation, and offer it subject to, of course, my 
friend’s right to argue its relevancy and materiality at the 
conclusion of the case. 

MR. KING: May I see it before it is offered? 

MR. JACKSON: Yes. I will ask the witness about the 
attached documents in a minute. 

“MR. KING: This was stipulated as admissible in the 
pre-trial order, too, Your Honor. No objection. 
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MR. JACKSON: I will hand it to Your Honor in a mo- 
ment, but first, may I ask him about a document? 

THE COURT: Yes, but make it brief, because I want to 
adjourn very soon. 

MR. JACKSON: I will do it very briefly. 


BY MR. JACKSON: 

Q. Can you tell us what the two tickets that were on that 
check are? A. The first ticket is the purchase order form 
which we require to be filled out whenever an official check 
is purchased. It shows that a treasurer’s check on March 
5, 1954 for six thousand dollars was purchased to the order 
of Jorge Cordova by Whitehead and Company, Incorpo- 
rated. 

MR. KING: I will consent to admission for what they 
purport this to show subject to the objection of relevancy 
and materiality. 


BY MR. JACKSON: 

Q. What is the red ticket? A. The reck ticket is a debit 
to the treasurer’s check control account on the bank gen- 
eral ledger, and is used to reduce the outstanding balance 
of the bank’s treasurer’s checks. It states that Check Num- 
ber 184364 stopped payment; issued Check Number 187402 
issued in lieu of, payable to Jorge Cordova, bond of indem- 
nity issued for stop payment, it is for six thousand dollars, 
and it has the initials of two authorized people who put 
the ticket through. 

MR. KING: May those be numbered separately? 

MR. JACKSON: All right. 

THE DEPUTY CLERK: That will be 3, 4, and 5. 

MR. KING: 3 is the check. 

THE DEPUTY CLERK: 3 is the check, and the red 
marked one will be — 

MR. JACKSON: This one will be Number 4 — the wit- 
ness mentioned it first, and — 

THE DEPUTY CLERE: 4, and this one 5. 
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MR. KING: Which is the debit memo? 

MR. JACKSON: The debit memo is Number 5. 

MR. KING: And how do you identify Number 4? 

MR. JACKSON: Number 4, the witness called — 

THE WITNESS: Purchase order ticket. 

MR. JACKSON: Purchase order ticket. 

MR. KING: No objection except the continuing objection 
to relevancy and materiality. 

THE COURT: All right. I think we had better stop. 

MR. JACKSON: Yes, Your Honor. 

THE COURT: We will recess until Monday morning at 
ten o’clock. 

(Thereupon, at 3:35 pam. the above trial was adjourned 
until 10:00 a.m., Monday, October 26, 1959.) 


(Continued October 26, 1959) 


PROCEEDINGS 


(Colloquy between counsel and the Court, after which 
the proceedings continued as follows:) 


(The witness, Mr. Marsh, still on the stand.) 


MR. JACKSON: .-- I think I have reached the point 
where I am through with this witness. In connection with 
him I should like to offer in evidence, if I can find it, the 
bond under the stipulation. 

The stipulation provides that this bond may be admitted 
in evidence without formal proof, offered in evidence 
against the third party defendant, Whitehead and Com- 
pany, Inc. : 

MR. KING: I have a continuing objection to this entire 
line of testimony. 

MR. JACKSON: I ask that that be Defendant’s Number 
6. Iam offering it in evidence. 
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THE DEPUTY CLERE: Defendant’s Number 6 in evi-* 
dence 


(Defendant’s Number 6 was received in evidence.) 


MR. JACKSON: You may examine. 

MR. KING: I have no questions. 

MR. MACKALL: No questions. 

MR. JACKSON: You may step down, Mr. Marsh. 

Thereupon 

HANS W. IRELAND 
was called to the stand as a witness by counsel for the de- 
fendant, and having been duly sworn was examined and 
testified as follows: 


DIRECT EXAMINATION 


BY MR. JACKSON: 
Q. Will you state your full name, please, sir? A. Hans, 
H-a-n-s, W. Ireland, I-r-e-l-a-n-d. 


Q. Where do you live, sir? A. 1921 Kalorama Road, 
Northwest. 


Q. Are you presently employed? A. I am not; I am 
retired. 

Q. You retired from where, sir? A. From the American 
Security & Trust Company. 

Q. And in March of 1954 were you employed at the Amer- 
ican Security & Trust Company? A. I was. 

Q. How long before your retirement did you work for 
American Security & Trust Company, Mr. Ireland? A. Over 
49 years. 

Q. Mr. Ireland, in March of 1954 did you have anything to 
do with the transaction represented by this check? I show 
you what is marked Plaintiff’s Exhibit Number 1. A. Be- 
fore the date of this check? 

Q. Up to the date. Any time before the date and up to it. 
A. I did not. 

Q. You did not. A. Prior to March 5, 1954 I had no con- 
nection with this. 
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Q. On March 5, 1954, did you have any connection with 
it?. A. I did. 

Q. Will you tell us what connection you did have. A. On 
March 5, 1954 a telegram, a bank wire, came into American 
Security & Trust Company authorizing the payment of 
certain funds to Whitehead & Company, Inc. That was after 
two o’clock that date, and through proper identification an 
account was opened in the name of Whitehead and Com- 
pany, Inc. on March 5, 1954: Due to the fact that it was 
after hours the transaction did not go through the bank 
records until March 8. That would be the Monday following. 


I was asked by Whitehead—Ned Whitehead, the Presi- 
dent of Whitehead and Company, Inc. to issue, or to cause 
to be issued, our treasurer’s check payable to Jorge L. Cor- 
dova in the amount of six thousand dollars. That was occa- 
sioned by the fact that the account had not been opened on 
cur books and I was asked to approve the issuance of that 
check, which I did on a check drawn by Whitehead and 
Company, Inc., for the amount. 


Q. And is the instrument, Plaintiff’s Exhibit Number 1 
that instrument that was issued? A. That is the instrument 
that was issued on that date. 


Q. Now, did you have any further connection with Ned 
Whitehead after that? A. In conection with that? 


Q. Yes. A. Transaction? Yes, I did, shortly before July 
14, 1954. 


Q. Tell us about that. A. Mr. Whitehead called my office 
and stated that the check, treasurer’s check, had been lost, 
that was issued on March 5, 1954, and could not be produced 
and would I issue a new check, or @ duplicate. I told him 
that we could not issue a duplicate or a new check unless 
he presented to us a satisfactory bond of indemnity, cor- 
porate bond of indemnity. 

Q. Is that all the connection you had with Ned White- 
head? A. Up to that period. 

Q. Is that the only connection, or did you have any other 
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thing to do with that, with the issuance of a duplicate or 
new check? A. I did not, personally. 


Q. You did not, personally. 


CROSS-EXAMINATION 


BY MR. KING: 


Q. Mr. Ireland, I am directing your attention to March 5, 
1954 and to your—the relationship with Ned Whitehead 
about which you have testified. At that time did you now 
Jorge Cordova? A. I did not; no. 

Q. Did there ever come a time when you came to know 
Jorge Cordova? A. Not to my knowledge; no. 

Q. Now, directing your attention, specifically, to the issu- 
ance of that check which you testified was at the request of 
Ned Whitehead, at that time did you know whether or not 
Jorge Cordova existed? A. I did not. Can I correct that? 
Pardon me. The only reason that I knew that a Jorge Cor- 
dova existed or was supposed to exist was the authority that 
was signed by him authorizing the opening of the account. 

Q. Did anything come to your attention at that time that 
would lead you to form a conclusion as to whether the real 
party in interest—whether the payee of this check was 
Jorge Cordova or some other person, or persons? A. I had 
no knowledge at all. 

Q. Did you make any inquiry to determine that? A. Other 
than Mr. Whitehead stated that Mr. Cordova had claimed, 
or stated, that the check had been lost and could not be 
produced. 

Q. But this check, Plaintiff’s Exhibit 1, was issued by the 
bank to Jorge L. Cordova as the payee? A. That’s correct. 

Q. At that time was there any indication on the check, or 
in connection with it, to indicate that Jorge L. Cordova 
was not, in fact, the payee, if you know? A. State that 
again? 

Q. At the time of the issuance of this check was there 
any indication made on the check, or in connection with the 
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issuance, to indicate that Jorge L. Cordova, the named 
payee, was not, in fact, the payee of the check? A. No. 

Q. Now, directing your attention to the time in July when 
you testified that it was represented to you by Mr. White- 
head that this check had been lost, did you make any effort 
to investigate whether or not this check had, in fact, been 
lost at that time? A. No. 

Q. Did you make any inquiry of Mr. Whitehead or others 
as to the circumstances of the loss, or any other fact, per- 
taining to the alleged loss? A. No. 

MR. KING: No further questions. 

MR. JACKSON: No further questions. 

THE COURT: All right. 

MR. JACKSON: Your Honor, that is the defendant’s 
case, and the defendant’s case as to the third party Plain- 
tiff too. ° 

MR. MACKALL: The third party defendant has no evi- 
dence to offer, Your Honor. 

THE COURT: Have you anything? 

MR. KING: I have no further evidence. 

(Thereupon, counsel argued to the Court.) 


* ° * e * ° * * ° ° 


(Thereupon, at 3:00 p.m. the case was concluded.) 


CERTIFICATE OF REPORTER 


This is to certify that the foregoing is an official tran- 
script of the proceedings indicated. 


Barsara A. WILLAMSON 
Reporter 
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(Filed December 9, 1959) 
MEMORANDUM 


Morris, J. This is a suit for payment of treasurer’s check 
No. 184-364, executed by defendant bank on March 5, 1954, 
in the amount of $6000, which, when presented for payment 
by plaintiff on or about November 23, 1956, was dishonored 
by the defendant. The facts, as revealed by evidence and 
by stipulation of the parties, are as follows: On or about 
March 5, 1954, the corporate third-party defendant de- 
posited some $21,000 with the defendant bank, and by its 
president, Ned Whitehead, individual third-party defend- 
ant, purchased the treasurer’s check in question, payable 
to the order of Jorge L. Cordova. This payee, at a date 
unknown, negotiated the check by special endorsement and 
delivery to an attorney, Kyle C. Grainger, who was a mere 
agent or conduit of title, and who paid nothing for the 
check. Grainger, at a date unknown, negotiated the check 
by special endorsement and delivery to ‘‘Harold J. Otley, 
County Clerk of the Superior Court of the State of Cali- 
fornia, in and for the County of Los Angeles.’’ The clerk 
paid nothing for the check, and took it to hold in escrow 
pending the outcome of Case No. 632-510 in the California 
court. At a date unknown, but subsequent to the date of 
the judgment of the California court, October 11, 1956, the 
clerk, without his endorsement, delivered said check to the 
plaintiff bearing the stamped endorsement ‘‘Pay to any 
bank or banker, H. L. Byram, Treasurer, County of Los 
Angeles,’’ in compliance with the above mentioned judg- 
ment, which decreed: 

“‘That the check ... is the property of plaintiff herein, 
and plaintiff is entitled to the possession of said check 
and to the money which is represented by said check, 
and to the proceeds of said check when same is cashed 
or paid by the maker or any other person. That no 
other person has any right, title or interest in and to 
said check, or in the proceeds of said check and that 
said Whitehead and Company, Inc., in particular have 
[sic] no interest in said check when cashed, or the 
monies represented by ssid check. 
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“c, . . that the County Clerk of the Superior Court of 
the County of Los Angeles, State of California, be and 
he hereby is hereby sic] directed to turn over said 
check or the monies represented by said check to the 
plaintiff, RUTH WHITEHEAD.” 

The check was duly endorsed by the plaintiff and delivered 
for collection to the Security First National Bank of Los 
Angeles, which bank, on November 21, 1956, sent the check 
to the defendant for payment. Defendant dishonored the 
check and caused it to be returned unpaid and marked 
‘¢Payment Stopped.”’ 

On July 14, 1954, Ned Whitehead represented to the de- 
fendant that the check in question had been lost. Upon his 
furnishing it an indemnity bond, defendant issued a ‘‘du- 
plicate’’ check, No. 187-402, bearing date of July 14, 1954, 
in the amount of $6000, payable to Jorge Cordova (stipu- 
lated to be the same Jorge L. Cordova to whom the original 
check was made payable). This latter or ‘<duplicate”’ 
check, bearing special endorsement to Ned Whitehead by 
Cordova and the blank endorsement of Ned Whitehead was 
presented to and paid by the defendant on August 5, 1954, 
to Ned Whitehead. Never, after July 14, 1954, did the 
corporate or individual third-party defendant have funds, 
except in nominal amount, in the defendant bank, and after 
August 5, 1954, defendant had no funds on deposit by either 
of such third-party defendants with which to pay the check 
herein involved. 

Inasmuch as the check in question is a negotiable instra- 
ment, the rights of the parties must be determined by appli- 
eation of the Negotiable Instruments Law of the District 
of Columbia. By this law, personal defenses between prior 
parties to a negotiable instrument, while good against a 
mere holder or transferee, may not be asserted against a 
holder in due course. It, therefore, becomes necessary at 
the outset to determine whether the plaintiff enjoys the 
status of a holder in due course. Section 28-101 defines a 
holder as ‘‘the payee or indorsee of a bill or note, who is in 


1 District of Columbia Code (1951), Secs. 28-101 - 1011. 
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possession of it, or the bearer thereof.’ Section 28-402 
provides: 
“<A holder in due course is a holder who has taken 
the instrument under the following conditions: 
‘‘First. That itis complete and regular upon its face. 
“‘Second. That he became the holder of it before it 
was over due, and without notice that it had been pre- 
viously dishonored, if such was the fact. 
“Third. That he took it in good faith and for value. 


‘Fourth. That at the time it was negotiated to him 
he had no notice of any infirmity in the instrument or 
defect in the title of the person negotiating it.” 


Section 28-305 provides: 


‘‘A special indorsement specifies the person to whom 
or to whose order the instrument is to be payable; and 
the indorsement of such indorsee is necessary to the 
further negotiation of the instrument. An indorsement 
in blank specifies no indorsee, and an instrument so 
indorsed is payable to bearer and may be negotiated 


by delivery.’’ 
Applying the above quoted sections of the District of Co- 
lumbia Code (1951) to the circumstances under which the 
plaintiff received the check, we find that the check was 
specially endorsed to the clerk of the California court, and 
without his endorsement, it could not be further negotiated. 
The subsequent stamped endorsement of the Los Angeles 
County Treasurer could only operate as a transfer of title, 
placing plaintiff in the position of a transferee. Section 
28-320 ? gives the plaintiff the right to demand the endorse- 
ment of the court clerk, but for the purpose of determining 
whether she is a holder in due course, the negotiation there- 
by accomplished would be effective as of a date yet in the 
future, a date subsequent to her knowledge of the defect in 


*“Where the holder of an instrument payable to his order transfers it 
iiocyyatoeg witout indorsing 10 tebe seater) rere aero 
title as the transferrer had therein, and the transferee acquires, in addi- 
tion, the right to have the indorsement of the transferrer. But for the 
purpose of determining whether the transferee is a holder in due course, 
the negotiation takes effect as of the time when the indorsement is 
actually made.” 
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the title of the person negotiating it and of its having been 
previously dishonored. 


Payment of the basic obligation by the defendant bank 
by reason of the fraud perpetrated by Ned Whitehead, in 
which the payee of the original check joined at least to the 
extent of specially endorsing the ‘‘duplicate’’ check to Ned 
Whitehead, is certainly a good defense as to such payee of 
the original check. Section 28-408 provides that ‘‘in the 
hands of any holder other than a holder in due course, a 
negotiable instrument is subject to the same defenses as if 
it were nonnegotiable.’’ Because none of the prior holders 
of this check took it for value, none were holders in due 
course, and plaintiff’s status is not aided by reason of the 
further provision of Section 98-408 that ‘‘a holder who de- 
rives his title through a holder in due course, and who is 
not himself a party to any fraud or illegality affecting the 
instrument, has all the rights of such former holder in re- 
spect of all parties prior to the latter.” Moreover, inas- 
much as she is not the payee or endorsee of an order instru- 
ment, nor the bearer of a bearer instrument, plaintiff does 
not qualify as a ‘holder’? of the check in question. As 
plaintiff cannot qualify as a holder in due course, she can- 
not escape the defense that defendant’s obligation to the 
maker and payee of the check in question has been paid. 

Plaintiff contends that the California judgment, which is 
entitled to full faith and credit, conclusively establishes 
her right to the check and its proceeds against all the 
parties who might otherwise have asserted an interest in it. 
With this contention, I have no disagreement. The rights 
of the defendant bank were not litigated in that suit, where- 
in it was not a party, and defendant is not here asserting 
any interest in the check, but rather defending against the 
payment of it on the ground that it has discharged the 
obligation incurred by such check. 

Tt is unusual that the plaintiff and the defendant bank 
each seeks to rely upon the doctrine of equitable estoppel 
that, where one of two innocent persons must suffer loss, 
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the loss must be borne by the party who made the loss 
possible. Plaintiff asserts that the loss was caused by Ned 
‘Whitehead’s fraud and by the bank’s reliance on his false 
representations. Defendant, on the other hand, asserts that 
the loss was occasioned by Plaintiff’s failure (1) to take 
steps to notify the bank of her claim to the instrument, or 
(2) to see that the instrument was presented for payment 
by the court clerk who had possession of it. The Court is 
of the opinion that all of these elements contributed to the 
loss, and relief cannot be had by either party by reliance 
upon the doctrine in question. 

Inasmuch as plaintiff has been found not to be a holder 
in due course, the defense interposed by defendant that the 
check was not timely presented for payment, and plaintiff’s 
claim that a treasurer’s check of a bank cannot become over 
due, need not be resolved. 


Judgment will be entered in favor of the defendant and 
reluctantly in favor of the third-party defendants, who only 
become liable in the event of a judgment in favor of plain- 
tiff against the defendant bank. 


Counsel will prepare an appropriate order carrying this 
decision into effect. 


James W. Morzis 
Judge 
December 9, 1959. 


yj 
(Filed December Y 1959) 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for trial before the Court 
without a jury, and the same having been heard in open 
court upon the Stipulation of the parties filed herein the 
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23rd day of October, 1959, and upon the evidence adduced 
by the plaintiff and defendant, and the Court having heard 
argument of counsel and having received the briefs of 
counsel, the Court hereby finds the facts and reaches the 
conclusions of law set forth in the Memorandum of the 
Court filed herein the 9th day of December, 1959. 


JUDGMENT 


And by reason of the foregoing, it is by the Court this 
Vth day of December, 1959, 

ADJUDGED and ORDERED, that the defendant, Amer- 
jean Security and Trust Company have judgment herein 
and the Complaint be and it is hereby dismissed; and it is 
further 

ADJUDGED and ORDERED, that the third-party de- 
fendants, Ned Whitehead and Whitehead & Co., Inc., shall 
have judgment, and the Third-Party Complaint be and the 
same is hereby dismissed. 

James W. Morzis 
Judge 


(Filed January 12, 1960) 


NOTICE OF APPEAL 


Notice is hereby given that Ruth Whitehead, plaintiff 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the final 
judgment entered in this action in favor of the American 
Security and Trust Company, defendant, on December 
14, 1959. 

Rice & Kine 

By: Rufus King 
Attorneys for Plaintiff 
Southern Building 
Washington 5, D. C. 


(Filed January 15, 1960) 


NOTICE OF APPEAL 


Notice is hereby given that American Security and Trust 
Company hereby appeals to the United States Court of 
Appeals for the District of Columbia from the final judg- 
ment entered in this action December 14, 1959, in favor 
of the defendants, Net Whitehead and Whitehead and 
Company, Inc. 


Jackson, Gray & Jackson 
By: Robert M. Gray 
Attorneys for American 
Security and Trust 
Company 
719 - 15th Street, N. W. 
Washington, D. C. 


(Filed February 5, 1960) 


STIPULATION RE EXHIBITS 


It is hereby stipulated by and among the above-named 
parties that the exhibits attached hereto and identified be- 
low are all the exhibits introduced by the parties in the 
trial of the above case, October 23 and October 26, 1959: 


Plaintiff ’s Exhibit 1—American Security and Trust Com- 
pany treasurer’s check No. 184364, dated March 5, 1954, 
with stop payment notice attached. 


Plaintiff’s Exhibit 2—Judgment in Whitehead v. Jorge L. 
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Cordova et al, Superior Court of the State of California in 
and for the County of Los Angeles, No. 632-510. 

Defendants’ Exhibit 4—Photostatic copy (front and 
back) of check No. 101 drawn on American Security and 
Trust Company by Whitehead & Company, Inc., and Ned 
Whitehead, dated March 5, 1954. 

Defendants’ Exhibit 2—Collection notice No. 113817 di- 
rected to American Security and Trust Company, identify- 
ing treasurer check 184364, with attached copy of Cali- 
fornia Superior Court judgment 632-510. 

Defendants’ Exhibit 3—American Security and Trust 
Company treasurer’s check No. 187402, dated July 14, 1954. 

Defendants’ Exhibit 4—American Security and Trust 
Company Memorandum Order for bank use only for check 
184364, dated March 5, 1954. 

Defendants’ Exhibit 5—Debit memo referring to check 
No. 184364 and check No. 187402. 

Defendants’ Exhibit 6—United States Fidelity and Guar- 
anty Company bond to American Security and Trust Com- 
pany executed by Whitehead & Co., Inc., July 14, 1954, with 
general power of attorney No. 63076, executed December 7, 
1948 attached thereto. 


Rice & Kine 
By 


ee 
Attorneys for Plaintiff 


Jackson, Gray & JacKSON 


Attorneys for Defendant 
Third-Party Plaintiff 


Srepror & JOHNSON 


Attorneys for Third-Party 
Defendants 


Plaintiff’s Ex. 1 


Returned by AMERICAN SECURITY & TRUST Co. 
WASHINGTON 13, D. C. 


Account Attached O No Such eae 
Account Closed Payment S! topped 
Altered Personal = lorsement of 
Cannot Identify— Each Payee Requested 
Locate Account OD Savings Account— 
O Date Not Subject to Check 
C Drawer Deceased O Sent in Error 
0 Drawn Against Uncollected Signature Missing 
Funds Signature—More Than One 


eq 
Signature Unsatisfactory 


O) Improperly Drawn 
Signed Improperly 


O No Authority to Pay 

0 No ianaae [3 to Pay 
ote: 

0 Not Properly Receipted 


“NOV 23 1956 
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O SndorsementofBank Missing a Re 
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Plaintiff’s Ex. 2 


(SPACE BELOW FOR FILING STAMP OWLT) 


DAVID SILVERTON 


FILED | 
FEBS 1960 


HARRY M. HULL, Clerk 
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, 


IN AND FOR THE COUNTY OF LOS ANGELES 


RUTH WHITEHEAD, 
No. 632 510 


Plaintiff, 


> 

) 

vs. ) 
JORGE L. CORDOVA, et al., ) 
Defendants. ) 


- This cause came on regulasly for trial on the 7th ae 
‘Of August Tis¢ foarie avertoa apa sede a Lott 
au We sdeon . $7 lanl Ipouthen dig elma Roky ae Le, ae 
Meperenenanies as Sousent for the “ptevtess / The cause was tried 
before the Court sitting without a jury, hereupon, Witnesses on 
part of the plaintiff and defendant, Whitehead and Company, Inc., 
were duly sworn and examined and documentary evidence introduced 
by respective parties, and the evidence being closed, the cause 
was subeited to the court for consideration andfecision, and 
after due deliberation therein, the Court files its Findings 


and Decision in writing and orders that judgment be entered in 

accordance therewith in favor of the plaintiff. 
WHEREFORE, by reason of the law and the 

Findings of Fact and Conclusions of law as aforesaid, 

IT IS ORDERED, ADJUDGED AMD DECREED, as follows: That the 

check described as that cashier's check in the sum of $6,000.00 

numbered 184364, under date of March 5, 1954, payable to 


| 
| 
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Plaintiff’s Ex. 2—Continued 


Jorge L. Cordova, drawn by the American Security & Trust Co., 
of Washington, D. C., and hereinafter referred to as “check” 
de the property of plaintiff berein, and plaintiff is entitled 
to the possession of said check and to the money wich is 
represented by said check, and to the proceeds of said check 
when same is cashed or paid by the maker or any other person. 
That no other person has any right, title or interest in and 
to said check, or in the proceeds of said check and that said 
Whitehead and Company, Inc., in particular have no interest 
dn said check or the proceeds of said check when cashed, or 


° 
the mknies represented by said check. 


IT IS FURTHER ORDERED, ADJUDGED AND DECREED 
that the County Clex, of the Superior court of the County 
of Los Angeles, State of California, be and he hereby is bereby 
directed to turn over said check or the monies represented by 
said check to the plaintiff, RUTH WHITEHEAD. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that 
plaintiff, RUTH WHITEHEAD may have judgment herein against 
defendants, Whitehead and Company, Inc., for costs of suit 
perein incurred. -<7:/ thu <lusores of # — 


DATED: bolle 1956. 


Continued 
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RUTH WHITHEAD vs JORGE L. CORDOVA, et al., 


CALIFORNIA, }on No. 632510 
of Los Angeles 


Harold J. ’ 


‘Superior’ of the State of 
certify and attest the foregoing to be a full, true and correct copy of 


ed 
‘or 
OF 


‘Ornate 

molines 

STATE 
County 


Judgment, filed October 15th, 1956, and thereafter entered 
“Ostober 16th. 1956, in Book 5275 at Page 145 of Judgments, 


STATE OF CALIFORNIA, 
County of Los Angeles }= 


1, ——ROX Le HERNDON Presiding Judge of the Superior Court of the State 
of California, in and for the County of Los Angeles, do hereby certify that HAROLD J. OSTLY is 
County Clerk of the County of Los Angeles, State of California, and Clerk of the Superior Court 
of the State of California, in and for the County of Los Angeles (which Court is a court of record, 
having a seal); that the signature to the foregoing certificate and attestation is the genuine signature 
of the said HAROLD J. OSTLY as such officer; that the seal annexed thereto is the seal of said Su- 
perior Court; that said HAROLD J. OSTLY as such Clerk is the legal custodian of the original 
records or documents described and referred to in the foregoing certificate; is the proper officer to 
execute the said certificate and attestation, and such attestation is in due form according to the laws 
of the State of California, 


IN WITNESS WHEREOF, I have hereunto set my band in my official 
character as such Presiding Judge, at the of Los Angeles, 


STATE OF CALIFORNIA, } 
County of Los Angeles} ™ 
1, HAROLD J. OSTLY, County Clerk of the County of 
Clerk of the Superior Court of the State of California, in 
(which Court is a court of record, having a seal which is annexed hereto), do hereby 
that._ ROX Inn HESNDOM 
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Srccrity Fi RST Nath ONAL BANK OF LOS ANGELES: 


erancn UM NO Ad iwy 


CALIFONNIA DAT® SUNT 


__PLEASE REPORT BY OUR NUMBER AND BRANCH NAME 


“Ruth Whitatlead & David Silve: 


Continued 


Defendant’s 


APACE #ELOW OK PILING STAMP ONLY) 


DAVID SILVERTON 


Attorney for 


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, 


IN AND FOR THE COUNTY OF LOS ANGELES 


RUTH WHITEHEAD 


No. 632 o10 
Plaintift 
JUDGMENT 


CORDOVA, et al., 


Defendants. 


This cause came on regularly for trial on 
August, 1956, in Department Honorable 
+ presid David Silverton Jesse A 

as Counsel for ) Pe | m allman for the 


be fore 


defendant 


Company, we were 


duly sworn and examined and documentary evidence introduced by 


respective parties, and the evide cause 


submitted to the court for consideration and deci 


due deliberation therein 
Decision in rts and orders 


accordance therewith in favor of the plaintitt 


WHEREFORE 
aforesaid IT IS ORDERED 


and Conclusions 


ADJUDGED AND DECREED, as fol That the check descri 


Continued 
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that cashier s check in the sum of $6,000 00 numbered 184364 
under date of March 5, 1954, payable to Jorge | Cordova, drawn 
the American Security & Trust Co., of Washington, D C , and 


hereinafter referred to as "check is the property of plaintiff 


herein, and plaintiff is entitled to the possession of said 


re : 
check and to the money which is represented by said check, and 


a rn 
to the proceeds of said check when ¢ is cashed or paid by 
the maker or any other person Stok Retvon has. cai 
right, title or interest in and to said check, or in the proceeds 
of said check an that said Whitehead and Company, Ine 
Particular have no interest in said check when cashed, 
monies represented by said check 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED 
that the County Clerk of the Superior Court of the Country 
of Los Angeles, State of California, be and he hereby is hereby 
directed to turn over nck or the monies represented by 
said check to the plaintiff, RUTH WHITEHEAD. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that 
plaintiff, RUTH WHITEHEAD may have jud,m Pa against 


defendants, Whitehead and Company, Inc , for costs of suit 


herein incurred, in the sum of $ 


DATED: October 11, 195¢ 


~ JUDGE OF THE SUPERTOR COURT — 


AVAILABLE 


ry 
re 
a 
q 
cs] 
=] 
a 
3 
A 
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= AMERICAN SECURITY AND TRUST COMPANY 


se MAR 5 ~ 954 
$=, CNS"), 6000 -> 


Oe, Mose IS eh Lh 


FOR BANKS USE ONLY 
Check No.. 


DEBIT cenerat LeDcer 


Account to be debited DEF. EX 5 
TREASURER'S CYggeamtD 


Description es ge" i a 
CHEEK 184364 STOP PAYRENT 1SSUEC" 
CHECK 187492 ISSUED, IN LIEU OF 


PAYABLE TO GEORGR,CORDOVA °°: +s 
BOND OF XNBMXXX PNOEMINTY SSSCED 
STOP PAYMENT 
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UNITED STATES FIDELITY 
aun GUARANTY COMPANY 


BALTIMORE peace et 


(A te news Comal fFS. err 
———— et 


BOND TO INDEMNIFY AGAINST SECURITIES LOST OR DESTROYEIF' | L. E D 


a TTI 


KNOW ALL MEN BY THESE PRESENTS, That we WHITEHEAD & CO., INC. HARRY M. HULL Clerk 


as Principal (hereinafter called “Principal"), and UNITED STATES FIDELITY AND GUARANTY 
COMPANY, a corporation incorporated under the laws of the State of Maryland, as surety (hereinafter 
called “Surety”), are held and firmly bound unto AMERICAN SECURITY & TRUST COMPANY 


their respective legal representatives, successors and assigns (hereinafter collectively called “Obligees”), 
in the sumof TEN THOUSAND AND 00/100 -~---------------- 
eee ee ee ee eee ee ee = = = = = Dollars ($10,000.00), 
for the payment of which the Principal and Surety bind themselves, their respective heirs, legal repre- 
sentatives, successors and assigns, jointly and severally, firmly by these presents. 


Sealed with our seals and executed in one counterparts om July 1h, 1954 


z 
é 
3 
E 
i 


Meier taal Principal represents that the Principal is the owner of Troasurer's Check 
No. 184364, dated March 5, 195), drawn on American Security & Trust 

any, payable to George Cordova, in the sum of Six Thousand and 
00/00 boliars ($6,000.00) 


and that the same has (or have) been mislaid, lost, stolen or destroyed and cannot be found or produced, 


face amount of same without surrender of the original 


WHEREAS, on the faith of the foregoing representations and in consideration of this bond of 
indemnity, the Obligees have complied or agreed to comply with said request. 


THE CONDITION OF THIS OBLIGATION IS SUCH that if the Principal shall indemnify and save 
harmless the Obligees from any and all loaz, liabilities and expenses, of any kind whatsoever, resulting 
from compliance with the Principal's request, as aforesaid, then this obligation shall be void; otherwise 
it ahall remain in force. 

Witness: 


WHOTEMEAD..&..COop THC. sssennes (SEAL) 


Matec eehh Lean, 


UNITED STATES FIDELITY AND we! COME AIST, 


Aetietel @G (Reviesd 1-44) bag GENERAL BOMD FORM—LOST DOSTRUMENTS 


Continued 


. to me known, to be one of the firm 

j described in the foregoing 

instrument, and acknowledged to me that he had executed the same as and for the act and deed of said 
orm. 


eerOr Quo Cooney OF (ye eee roe = 
On this 1 day Guten (9. S¥ . batore me personally appeared 


ee 
that he is the 


his signature, which 
presence and by like order of said Board of Directors. 


——————_—_—_—_————— TT 
Ot The 
IN FAVOR OF 


* Bond for Securities Lost ot 
Destroyed 


Continued 
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(CERTIFIED COPY) 


GENERAL POWER OF ATTORNEY 


Know all Men by these Presente: 
‘That the UNITED STATES FIDELITY AND GUARANTY COMPANY, a corporation organised and exieting under the lawe of 
the State of Maryland, and having ite principal office at the City of Baltimore, in the Seate of Maryland, dese hereby comstivure ed 


appoint Mildred E. Q1llinghes 


of the City of Muunk District cf Columbia 
ite true and lawful attorney 


for the following purposes, to wit: 


Wiléred E. @illinghen 


tay lawfully do in the premises by virtue of these presenta, 
In Witness Whereol, the mid UNITED STATES FIDELITY AND GUARANTY COMPANY has caused this instrument to be 


eealed with its corporate seal, duly attested by the signa! ite Vice-President and Assistant Secretary, this Teh day of 
Deosaber A Dae 
UNITED STATES FIDELITY AND GUARANTY COMPANY. 


(Signed) By Bina JM9OTARE, TR. 
(SEAL) s ; 
(Signed) ———- LAP. Cs PB 


STATE OF MARYLAND 


-A.D. 1988 . before me personally came 
Vice-President of the UNITED STATES FIDELITY AND GUARANTY 


(Seal) (Signed) 
STATE OF MARYLAND. 
BALTIMORE CITY, 

1 M. Latte Pitteen Clark of the Court of Baltimore City, which Court i 

Priséa Walter tetra 


t sa 


| Court of Record, and has a seal, do hereby certify that 
| whore the annexed affidavits were made, and who has thereto 


In Teatimeny , I bereto ext my hand affcx the seal of the Superior Court of 
of Record. thie day of oA D.19 


, (SEAL) (Signed) 


Clark of tha Superior Court off Baltimere City. 
Agency 51-4 $0 = 


Continued 
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COPY OF RESOLUTION 


That Whereas, it ie neosesary for the effectual transection of business that this Company appoint agents and attorneys with Power 
and authority to act Land in ite name in States other than Maryland. and in the Territories of the United States and in the Provinces 
‘of the Dominion of Canada and in the Colony of Newfoundland. 4 

Therefore, be it Resolved, that thie Company do, and it hereby does, au 
Presidents in conjunction with ite Secretary or one of ite Assistant Secretaries, 
ae attorney or attorneye-in-fact, or agent or agente of said Company. in name 
tracts guaranteeing the fidelity of persone holding positions of public or private trust, 


L vem. seae amenane aft Amigtant Secpetary.of the UNITED STATES FIDELITY AND} 
GUARANTY COMPANY. hereby certify that the foregoing is a full, true and correct copy of the original power of attorney veg 
by said Company to WL dred EB, Gillingham 


July. 1910, at which meeting @ quorum of the Board of Directore 
yesolution, and the whole thereof as recorded in the minutes of said meeting. 


In Testimony Whereo!, \ have hereunto wt my haod and the seal of the UNITED STATES FIDELITY AND CUARAN 
COMPANYca July ily 166). 


} : \ 2 
Tc debiiaiinialdiesedh tnicoeeeadicaedliaieieaeadiiaanademcaidiaineaaiiaiscdiaeateamcantaemaaammmaaiaiam niaialeannitiaemlin a netedtaeeeema madera ree oe 


Tae States Courl of does 


_For rae Disreicr OF Covumata Cmcurr 


No. 15.582. 
Rurs \Wanrenzsp, Appellant 
v. | Swe 
AMERICAN Secunrry anp Trusr Co., Appellee 
. “No. 15,595 | : 
AMERICAN ‘Secunrrr AND Taner Co. Appellant 
; v. * IS 
Nep- “WHITEHEAD, AND” WHITEHEAD! AND Concur, Inc:, 
Appellees | 


~ 


BRIEF FOR. AMERICAN SECURITY’ AND TRUST “fx 
COMPANY, APPELLEE ment rae Aa 


£  ppReg 9H de 


LERK-OF THE. uniteB 
saa COURT -OF APE «| JWashington, D 


, Campartysdnneberert of Appea: 


Semon! Gray & Jackson, ~ For the 
_719-15th Street, N. W., ” District of ‘Columbia Circuit 


‘Washington, D.C. 
Of Counsel - WED ppR23 1960 


APPELLEE'S COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED 
1. Whether, under the Negotiable Instruments Law, the 
defense of payment is available to the issuing bank against 
one who is not a holder in due course of a treasurer’s 
check? 


2. Where a bank, for a consideration paid by a depositor, 
issued its treasurer’s check to the order of a third person; 
and where more than four months later the bank, on the 
representation of its depositor that the check has become 
lost, issues a duplicate draft payable to the original payee, 
which is duly endorsed and presented and promptly paid 
by the bank; is the bank liable on the first treasurer’s check 
to the plaintiff who, nearly three years after its issuance, 
causes it to be presented for payment, without complete 
endorsements? And especially where: There is no show- 
ing that the plaintiff has paid anything for it; the instru- 
ment during the intervening period lay for several years 
in the hands of the clerk of a California court pending the 
outcome of litigation between the plaintiff and the bank’s 
depositor, her husband; and neither the plaintiff, nor her 
counsel in that litigation, notified the issuing bank of the 
circumstance that the check was in the registry of the court, 
nor caused the clerk to present the check for payment? 


3. Where a final order in a case entering judgment for 
a defendant also enters judgment for a third-party de- 
fendant because, and only because, the defendant has been 
successful in the main case, and where the unsuccessful 
plaintiff appeals at nearly the last moment, may this Court 
accept jurisdiction to review so much of the judgment as 
dismissed the third-party complaint, where counsel for the 
third-party plaintiff acted diligently in noting an appeal; or 
in the alternative, should the notation of appeal from the 
judgment in the third-party proceeding be deemed to be 
retroactive to the date of the notice of appeal in the main 
case? 


INDEX 


Counterstatement of the Case 
Statutes Involved 


I. The Plaintiff is Not a Holder in Die Course .... 


II. Payment by Appellee Bank is a Valid Defense 
Against One Who is not a Holder in Due Course 


III. Answers to the Appellant’s Other Contentions 


IV. The Appeal Against Whitehead and Company 
Should Not Be Dismissed 


Conclusion 
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IN THE 


United States Court of Appeals 


For te District or Cotums1 Crmevrr 


No. 15,582 
Rors Wauireneap, Appellant 
v. 
American Security anp Trusr Co., Appellee 


No. 15,595 
American Securrry anp Trust Co., Appellant 
v. 


Nep WHITEHEAD, AND WHITEHEAD AND Company, Inc., 
Appellees 


BRIEF FOR AMERICAN SECURITY AND TRUST 
COMPANY, APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Although this appellee agrees with the appellant that 
there were no contested issues of fact, it presents the fol- 
lowing as a more accurate counterstatement of the case. 
In this counterstatement, the parties will be described as 
they appeared in the trial court. 


On or about March 5, 1954, Waurtreneap anp Compary, 
Inc., third-party defendant below and appellee, had on 
deposit some $21,000.00 in the defendant Amertcan Srcur- 
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ry anp Trust ComPANy. By its President, Nep WHITE- 
HEAD, it purchased and caused the bank to issue its treas- 
urer’s check No. 184-364 made payable to one Jorce Cor- 
pova. This check was delivered by the Bank to Nep WHIreE- 
weap. (J. A. 25, 28, 31, 40, 44, 49). The payee, at a date 
unknown, endorsed check No. 184-364 and delivered it to a 
California attorney, Kyte C. Grarncer, who was acting as 
a mere agent or conduit of title, and paid nothing for it. 
(J. A. 10, 31, 40). Gratncsr, at 2 date unknown, endorsed 
the check and delivered it to Harotp J. Ortery, County Clerk 
of the Superior Court of the State of California, in and for 
the County of Los Angeles. The Clerk paid nothing for 
the check and took the same to hold in escrow pending the 
outcome of Case No. 632-510 in his Court. (J. A. 10, 31, 
40). 


On July 14, 1954, Nep WHITEHEAD appeared at AMERICAN 
Securrry axp Trust CoMPaNy and represented that check 
No. 184-364 had been lost. Upon being provided with an 
indemnity bond, the appellee issued a duplicate Check No. 


187-402 in the amount of $6,000.00 payable to JorcE L. 
Corpova, the same person who was the payee on check No. 
194-364. (J. A. 10, 18, 24, 98, 32, 48, 51). Check No. 187- 
402 bearing the special endorsement of Corpova to Nep 
WHITEHEAD Was presented for payment by and paid to Nep 
Warreneap by the appellee on August 5, 1954. (J. A. 10, 
24, 25, 32, 48, 50, 51). Never after July 14, 1954, did Warre- 
HEAD AND Company, Isc. or Nep Warrexeap have funds ex- 
cept in nominal amounts in appellee bank, and after August 
5, 1954, appellee had no funds on deposit to pay check No. 
194-364. (J. A. 17). 


At a date unknown but subsequent to October 11, 1958, 
the date of a judgment of the California court in Case No. 
632-510 (strangely, the certified copy (J. A. 41-42) and the 
copy attached to the letter of collection (J.A. 45) when the 
check was forwarded for payment (J. A. 46-47) are not the 
same, and neither is complete) the Clerk delivered said 


check No. 184-364 to Rura WarrexHeap, appellant herein, 
without his endorsement and without any endorsement ex- 
cept the stamped endorsement ‘‘Pay to any bank or banker, 
H. L. Byram, Treasurer, County of Los Angeles’ (J. A. 10, 
31, 40, 41, 42). The missing endorsement has never been 
supplied. 


It was not until on or after November 21, 1956, that Rura 
WHirTEHEaD caused check No. 184-364 to be presented for 
payment at the American Security anp Trust Company. 
At that time, the American Securiry anp Trust Company, 
having issued and paid the duplicate, refused to honor it 
and caused it to be returned unpaid. (J. A. 10, 32, 45, 50). 


The plaintiff then brought the action below against the 
defendant bank (J. A. 1-2) which brought in Nep Warre- 
HEAD and WHITEHEAD AND Company, INc., by a third-party 
complaint. (J. A. 47). On December 14, 1959, the trial 
court entered Findings of Fact and Conclusions of Law and 
a Final Judgment, in favor of the defendant and third- 
party defendant. The plaintiff noted an appeal on January 
12, 1960, the day before the last day for appeal. Counsel 
for the third-party defendant, having been informed there 
would be no appeal and not expecting it, did not receive 
notice until the afternoon of the 14th and noted an appeal 
for the third-party plaintiff on the 15th. Counsel for the 
third-party defendant has moved to dismiss the appeal as 
to his client’s part of the judgment. The Court has with- 
held ruling until after hearing on the merits. 


STATUTES INVOLVED 
See Appendix, post. 


SUMMARY OF ARGUMENT 


1. The check in question, No. 184-364, is a negotiable in- 
strument, and the rights and liabilities of the parties must 
be determined by the Uniform Negotiable Instruments Law. 
Under the Negotiable Instruments Law, the appellant was 
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not a ‘‘holder in due course’. Asa matter of fact, she was 
not even a ‘‘holder’’; but merely a transferee. The in- 
strument was therefore subject to the same defenses as if 
it were non-negotiable. Since the issuing bank had paid the 
instrument, appellant could not recover on it. 


2. If equities are to be weighed in the balance, appellant 
is in a much weaker position than appellee bank. First, 
the bank is proved to have paid out the money represented 
by the check. Secondly, the true cause of the loss was the 
appellant’s delay in presenting the check or causing it to be 
presented, or to take steps to notify the bank of her claim 
to the instrument. Further, there is no evidence of any 
loss sustained by appellant. Tt is not even known on what 
basis she claimed ownership of the check, i.e., whether she 
was awarded it as an attaching creditor or in @ marriage 
property settlement, by gift, or by what means. 


3. The appeal of the plaintiff was enough to bring be- 
fore the Court review of the entire judgment of December 


14, 1959, including the dismissal of the third-party com- 
plaint, since the latter part of the judgment, by its terms, 
is dependent on the first part. Alternatively, the noting of 
appeal by counsel for third-party plaintiff, having been 
entered diligently, must be considered as dating back to the 
original notation of appeal in the particular circumstances 
of this case. 


ARGUMENT 
L 
The Plaintiff Is Not a Holder in Due Course 
The check in question is, of course, a negotiable instru- 
ment. Section 28-402, D. C. Code (1951)*. Under the Nego- 
tiable Instruments Law, personal defenses such as payment 
may be asserted against anyone except a holder in due 
course. Therefore, the first question is whether appellant 


* All sections referred to are those of the D. C. Code, 1951 edition, as 
amended, unless otherwise shown. 


was a holder in due course. This we must learn from the 
applicable provisions of the Negotiable Instruments Law. 


A holder in due course is a holder to whom a negotiable 
instrument has been negotiated (Sec. 28-301) under the fol- 
lowing conditions: (1) That it is complete and regular 
upon its face; (2) that he became a holder of it before 
it was overdue and without notice that it had been previ- 
ously dishonored if such was the fact; (3) that he took it 
in good faith and for value; (4) that at the time it was 
negotiated to him he had no notice of an infirmity in the 
instrument or defect in the title of the person negotiating it. 
(Sec. 28-402). 


A “tholder”’ is the payee or endorsee of a bill or note who 
is in possession of it or the bearer thereof. (Sec. 28-101). 
A negotiable instrument is payable to order when it is 
drawn payable to the order of a named payee who is 
neither maker, drawer or drawee of the instrument. Sec. 
28-109). An instrument payable to order must be nego- 


tiated by the endorsement of the holder completed by de- 
livery. (Sec. 28-301). 


Where the holder of an instrument payable to his order 
transfers it for value without endorsing it, the transfer 
vests in the transferee only such title as the transferor had 
therein. He also gets the right to have the endorsement of 
the transferor, but for the purpose of determining whether 
the transferee is a holder in due course, the negotiation 
takes effect as of the time when the endorsement is actually 
made. (Sec. 28-302). One who merely has physical posses- 
sion, even as the owner, of an unendorsed note is neither a 
holder nor a holder in due course; and a transfer to such 
person, although it is valid to constitute her a transferee, 
destroys the negotiability of the instrument. Bonuso v. 
Shroyer Loan & Finance Co., 37 A. 2d 760. 


Where an instrument payable on demand is negotiated an 
unreasonable length of time after its issue, the holder is 
not deemed a holder in due course. (Sec. 28-403). 
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Applying these legal principles to the facts in this case, it 
is readily apparent that the appellant was not a holder in 
due course. The check (Pl’s Exh. 1, J. A. 40) was duly 
endorsed by the payee to GRAINGER and by GraINGEE to 
Ortey, the Clerk; but Ortzy did not endorse it at all, and 
even if the County Treasurer and the Clerk of the Court 
were one and the same person, the latter never endorsed to 
the plaintiff, whose name never appears on the instrument 
as payee or endorsee. Thus, appellant was not the payee 
or endorsee of the check, nor was the bearer thereof, to 
use the words of the Statute. She did not take by endorse- 
ment and since the payee was named and all subsequent 
negotiations including the one to the Clerk were by endorse- 
ment and delivery, she could not be the bearer of an order 
instrument. McKee v. District National Bank, 38 App. 
D. C. 467. 


The instrument subject of this case was obviously not 
payable to the bearer. Appellant argues that she gets 
benefit from the provisions of Section 28-110 which provides 


that an instrument is payable to bearer (1) when it is ex- 
pressed to be so payable; (2) when it is payable to a person 
named therein or bearer; (3) when it is payable to ‘‘the 
order of a fictitious or non-existing person and such fact 
was known to the person making it so payable.”? But the 
payee, Jorce L. Corpova, was an existing person. He was 
neither fictitious nor non-existent. (J. A. 9-10). Upon due 
presentment, he personally could have received the proceeds 
of the check from the bank. His subsequent endorsement 
to Graixcer continued the tenor of this instrument as order 
paper. (Sec. 28-110). The Bank would not and could not 
have paid this instrument without the subsequent endorse- 
ment of Jorce L. Corpova. 


Thus, to be even a ‘‘holder”’, appellant still needs the 
endorsement of the Clerk. An unendorsed delivery of the 
instrument to her gave her only the ‘“‘title of her trans- 
feror’”’, and her acquisition in this manner cut off no per- 


sonal defenses available to the maker or drawer of the 
instrument. Appellee is thus a mere transferee. (Sec. 
28-320, 402. Bonuso v. Shroyer Loan & Finance Co., supra. 


The appellant had and probably still has the right to have 
the endorsement of her transferor. When and if she ob- 
tains that endorsement, she will be a ‘‘holder”’. Under Sec- 
tion 28-320 that endorsement will take effect only at the 
time it is actually placed on the instrument. Therefore, 
since the lapse of time has caused the instrument to be 
“<overdue’’, she can never be a “‘holder in due course’’. 


Nor does appellant have the rights of a holder in due 
course by taking through a holder in due course. No previ- 
ous party through whom she claims was a holder in due 
course. The payee was not and, under the law of the 
District of Columbia, could not be a holder in due course. 
Key v. Polk, 61 App. D.C. 382. Izard v. Applestein (Mun. 
App. D.C.) 144 A. 2d 925, 928. 


Neither Grarncer nor the Clerk paid any value for the 
instrument, and there is no evidence when the instrument 
was negotiated to either of them by endorsement and de- 
livery. Thus, there is no holder in due course through 
whom appellant can claim. 


IL 


Payment by Appellee Bank is a Valid Defense Against One 
Who Is Not a Holder in Due Course 


Payment is a personal defense and is available against 
one who is not a holder in due course. (Sec. 28-408, 801). 
Beutel’s Brannan Negotiable Instruments Law, p. 650. 
Sachs v. Sherman, 105 Conn. 73, 134 A. 240; Hibbard v. 
Collins, 127 Me. 383, 143 A. 600. 


Payment by the Bank to Nep Wurreneap, President of 
WaireHEaD and Company, Inc., of this order instrument 
without notice of its previous delivery without endorsement 
to the appellant operated as a discharge of the instrument. 
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Falk v. Ignatz Czerwinski, Inc., 214 Wis. 624 254 N. W. 
111; Plattsmouth State Bank v. Redding, 128 Neb. 268, 258 
N. W. 661; Rosecky v. Tomaszewski (Wis.), 274 N. W. 259. 


Payment by means of the issuance and payment of a 
duplicate check after representation that the original check 
had been lost would constitute a valid defense as against 
one who is not a holder in due course. (Sec. 28-410, 1002). 
Check No. 187-402 is of the same tenor, i.e., in the identical 
amount and payable to the identical payee, as Check No. 
184-364. It was in good faith paid in the belief the first 
instrument was lost, and at a time when the bank had no 
knowledge that the check was in existence or the appellant 
had any interest in it. The second transaction took place 
under such circumstances that the bank had every reason to 
believe that Nep WarreHEeaD or WHITEHEAD AND Company, 
Inc. was the true owner of the first check and that it had 
been lost. The bank had no knowledge or notice of any 
conflicting interest in the first check nor had the rights of 
any holder in due course intervened. The peril that the 
appellant refers to in paying an instrument to one not in 
possession is that the instrument will find its way into the 
hands of a holder in due course. Such is not the case here. 


As we have demonstrated, the appellant would be subject 
to all defenses available herein against the payee. The 
bank’s payment of the obligation, by issuance to the original 
payee of a duplicate check, and payment of the same in due 
course, was equivalent to the payment of the obligation to 
the payee and effectively cut off the rights of the appellant 
herein. Paton’s Digest of Legal Opinions, Vol. III, Lost 
and Stolen Paper, Section 3B:2, p. 2670. 


TIL 


Answers to the Appellant’s Other Contentions 


Since the appellant cannot qualify as a holder in due 
course, her right of recovery is defeated by the defense of 
payment, and a detailed discussion of her other contentions 


is superfluous, as the lower court held. However, each con- 
tention is answerable. 


1. The appellant asserts that: 


‘‘The California judgment is entitled to full faith and 
credit and conclusively establishes appellant’s right to 
the check and its proceeds against all parties who could 
otherwise have asserted an interest in it.’’ 


The above, for what it is worth, may well be an accurate 
statement, but it has little or nothing to do with this case. 
The judgment is perfectly good to establish that appellant 
owns ‘‘the check or its proceeds’? and was so adjudged on 
October 11, 1958. This judgment cannot be substituted for 
a special endorsement. The apppellee was not a party to 
the California proceedings, and its rights to defend a suit 
on the instrument were not litigated in that proceeding. 
The bank does not claim any interest in the check, nor 
deny plantiff’s ownership, which was all the California 
court adjudged. 


2. The appellant further contends that: 


‘The real cause of loss in this case was the false repre- 
sentation by Ned Whitehead, made to and relied upon 
by appellee bank that the check in issue had been lost. 
Appellee is estopped from passing this loss on to appel- 
lant by the doctrine of equitable estoppel’’. 


There can be little dispute with appellant’s assertion that 
the real cause of any loss suffered was the false represen- 
tation of Nep Wurrexeap. But, in the first place, appellant 
has not demonstrated that she has suffered any loss because 
of WuireHEap’s actions. The appellant has never proved 
that she paid anything of value for the delivery of the un- 
endorsed instrument to her. The appellee, on the other 
hand, has paid the obligation. 


The Negotiable Instruments Law delineates the rights of 
a holder in due course. (Sec. 28-402). The holder in due 
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course, by meeting the criteria of that section, is given cer- 
tain rights, and these rights involve cutting off defenses 
otherwise available to the maker or drawer. The appellant, 
who is not a holder in due course, cannot be heard to rely on 
the superior equities reserved for holders in due course. 
The bank’s only risk in its issuance of the duplicate check 
was that it might be required to pay the first instrument if 
it ever found its way into the hands of a holder in due 
course, who under the Negotiable Instrument Law would 
have the superior equity. Such is not our case, and the 
argument regarding equities therefore has little meaning. 
Paton’s Digest of Legal Opinions, Vol. I, § 24.2, 24.3, 24.5, 
pp. 1169-1171. 


If the equities involved had any conceivable effect herein, 
the appellee’s equities are stronger than the appellant’s. 
Tt was the appellant who permitted the check in question 
to remain outstanding for two years and eight months after 
its issuance without causing the instrument to be presented 
for payment, and without taking steps to notify the appellee 


of any claim she might assert to the check. 
Under Section 28-1003: 


“<A check must be presented for payment within a rea- 
sonable time after its issue or the drawer will be dis- 
charged from liability thereon to the extent of the loss 
caused by the delay’’. 


And Section 28-1004 provides: 


“cWhere a check or other instrument payable on de- 
mand at any bank or trust company doing business in 
in the District of Columbia is presented for payment 
more than one year from its date, such bank or trust 
company may, unless expressly instructed by the 
drawer or maker to pay the same, refuse payment 
thereof, and no liability shall thereby be incurred to the 
drawer or maker for dishonoring the instrument by 
nonpayment’’. 
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These are special sections of the local law; there are no 
comparable sections in the Negotiable Instruments Law. 
(See Compiler’s Note to Secs. 28-101, 28-925). But they 
are significant in establishing that checks and other instru- 
ments payable on demand must be presented within a rea- 
sonable time and that the burden of prompt presentment 
must lie with an alleged holder. Modern Engineering and 
Service Corp. v. McCrea, Mun. App. D. C., 46 A. 2d 767. 


3. The appellant attempts to brush aside the legal effect 
of unreasonable delay in presentment by asserting that 
there is something different about a treasurer’s check. The 
appellant quotes from Steinmetz v. Schultz, 241 N. W. 734, 
in support of her position. It is significant that the delay 
in presentment involved in that case was only one week, but 
the court further said, pp. 739-740: 


“Tt is clear law that if a creditor accepts from his 
debtor as conditional payment of the debt, the written 
promise to pay of a 3rd person, the creditor is bound to 
use ordinary means and reasonable diligence to collect 
and realize upon such promise to pay and if the creditor 
is guilty of laches in this respect and the debtor is 
thereby prejudiced, then the debt is satisfied to the ex- 
tent of the face value of the conditionally accepted 
promise of the third person or at least to the extent of 
the prejudice to the debtor.”’ 


The holder’s failure to present this instrument for so 
long permitted the appellee to have reasonable grounds for 
believing that it was lost when told so by one who was in a 
position to know. It was reasonable and understandable 
therefore that the bank issued a duplicate. If the bank 
were permitted indefinitely to refuse to do so would mean 
that the bank would have had the use of $6,000.00 that did 
not belong to it, perhaps forever. And this can only be 
the reason for Sec. 28-410 of our Code. 


The appellee had the right to expect that the appellant 
would notify or cause the bank to be notified of any inter- 
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est she had or claimed to have in the instrument. It was 
certainly not prudent or even ordinary business practice to 
permit this check to remain outstanding for nearly three 
years without in some manner putting the bank on notice. 
When the appellant finally presented the instrument, the 
bank had sustained a loss occasioned by the delay. The 
burden of this loss must logically fall on the appellant who 
caused it. 


4. The appellant next contends that payment of a treas- 
urer’s check cannot be countermanded. The appellant must 
mean that payment of a eashier’s check cannot be stopped 
if the instrument is timely presented by a holder in due 
course. This, we do not deny. It is not the existence of 
the right to stop payment with which we are primarily con- 
cerned herein but the consequences which could arise by 
the exercise of a stop-payment order. 


A cashier’s check must be treated like any other nego- 
tiable instrument. In the Annotation at 107 A. L. R. 1463, 


(at 1464) cited by appellant herein, in discussing the case 
of Kinder v. Fisher’s National Bank, 93 Ind. App. 213 177 
N. E. 904, the notewriter says: 


“The gener *s checks are not 
ount the 
holder in due 


fuse paymen 

may be queried 

in this case was not the general 
maker of the instrum 
countermand such instrument, 


The following also appears in the above Annotation, p.- 
1464: 


<‘ Other cases have held, without considering the ques- 
tion of the right to countermand a cashier’s check, that 
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a bank issuing such a check may defend an action upon 
the same on the ground that it was issued without con- 
sideration or through mistake, or that it was obtained 
through false representation. See Mine & S. Supply 
Co. v. Stock Growers’ Bank (1913; C.C.A. 8th) 200 F. 
245; National Bank v. Miner (1914) 167 Cal. 532, 140 
P. 27; Bank of Coffee Springs v. McGilvray (1910) 
167 Ala. 408, 52 So. 473.”? 


The same Annotation discusses Manufacturer’s & M. Bank 
v. Twelfth Street Bank, 223 Mo. App. 191, 16 S. W. 2d 104: 


“That the bank in issuing the checks (cashier’s 
checks) did not agree to pay them at all events but only 
on the implied understanding that it would do so to 
the one lawfully entitled thereto and that the holder 
was not entitled to the check and was in no position 
to complain that payment thereon had been stopped. 
***. The court declared: There is no merit in the 
contention that in view of the fact that a cashier’s check 
is ordinarily not subject to countermand by payee after 
indorsement, for the reason that it is merely a bill of 
exchange drawn by the bank itself and accepted in ad- 
vance by the act of issuance, * * * (the payee) had no 
right to stop payment’’. 


Appellant quotes from Ross v. Peck Iron and Metal Co., 
264 F. 2d 262, 268-269. But the quotations used by appel- 
lant from that case as well as those from Steinmetz v. 
Schultz, supra, show that the court was considering the 
liability of the bank when its check is presented by a holder 
in due course. 


The following is quoted from a well-known and oft-used 
source book for the banking fraternity: 


‘¢*A bank issued a cashier’s check in exchange for a 
draft drawn by a railroad company on another bank. 
If the bank issuing the cashier’s check is unable to ob- 
tain payment of the draft because of a stop-payment 
order, is it still liable on its cashier’s check? 


“Opinion: The bank is liable upon its cashier’s check 
only to a holder in due course’’. : 
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<The consideration for the issuance of the cashier’s 
check was the draft indorsed to the issuing bank. Since 
payment has been stopped on this draft, the bank has 
received no consideration for its cashier’s check. Sec- 
tion 28, Uniform Negotiable Instruments Act, provides: 


“ Absence or failure of consideration is matter of de- 
fense as against any person not a holder in due course; 
and partial failure of consideration is @ defense pro 
tanto, whether the failure is an ascertained and liqui- 
dated amount or otherwise. 


“¢Section 57 of the Act provides: 


‘©A holder in due course holds the instrument free 
from any defect to title of prior parties, and free from 
defenses available to prior parties among them- 
selves, and may enforce payment of the instrument 
for the full amount thereof against all parties liable 
thereon. 


“ Applying these sections to the present inquiry, it is 
apparent that, if the cashier’s check remains in the 


hands of one of the original parties, who is not a 
holder in due course, the bank can successfully defend 
itself from liability on the instrument on the ground of 
failure of consideration. * * °.”’ 


‘The holder of a check mailed it to the drawee bank 
for collection and remittance. The bank issued a 
cashier’s check in payment but later discovered that it 
had made a mistake in issuing the check since the 
drawer of the original check did not have an account 
with the bank. Is the bank liable? 


“Opinion: The bank has received no consideration 
for its cashier’s check and is, therefore, liable only to a 
holder im due course. 

“Since the check for which the cashier’s check was 
issued was worthless, the issuing bank has received no 
consideration for its cashier’s check. * * welt 

Paton’s Digest of Legal Opinions, Vol I, Sections 
24.2, 24.3, 24.5, supra. 
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5. Regarding appellant’s questions concerning the admis- 
sibility of certain evidence, the appellee introduced a copy 
of the second check through its witness Marsx to substan- 
tiate that defense. Appellant had stipulated that a true 
coply of Check No. 187-402 was admissible in evidence sub- 
ject to objections as to relevancy and materiality, and fur- 
ther stipulated that said check was paid August 5, 1954, 
by said American Securtry anp Trust Company. In sup- 
port and corroboration of oral evidence of the consideration 
for Check No. 184-364, a microfilm copy of a check kept in 
the regular course of business, after ample ground was laid 
by the testimony of one of its officers, was introduced. This 
was followed up by competent testimony from written 
records to show that the purchaser’s account was debited. 
The copy of the check offered and admitted was not for 
the purpose of varying the terms of a written contract. 
Therefore, there is no parole evidence problem. The evi- 
dence was properly admitted; but in any event, it was only 
cumulative and corroborative. 


Iv. 


The Appeal Against Whitehead and Company Should 
Not Be Dismissed 

The third-party proceedings against Wurreneap and 
WaireHeaD anp Company, Inc., a third-party defendants, 
depend, of course, on the outcome of the main case. As 
soon as counsel for the appellee bank were notified that the 
appellant, Rura WaxtreHeap, had noted an appeal, the bank 
noted its appeal. The appellee bank filed a motion in this 
Court to consolidate the two appeals for hearing. In op- 
position to that motion, counsel for appellees, Nep Waurre- 
HEAD and WHITEHEAD aND Company, Inc., filed a motion to 
dismiss on the ground that the bank’s appeal was noted too 
late. This Court granted the motion to consolidate the 
appeals and withheld its opinion on the motion to dismiss 
until the hearing on the merits of Appeal No. 15,582. This 
appellee requests that its opposition to motion to dismiss 
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the appeal of Nep WxrrexEAD and WHITEHEAD AND Com- 
pany, Inc., heretofore filed in this Court, be considered in 
this appeal. In substance, counsel for this appellee contend 
that their notation of appeal must, under the special cir- 
cumstances of this case, be taken as retroactive to the date 
of the appeal of the appellant in the main case. 


CONCLUSION 


This appellee respectfully submits that the judgment of 
the court below should be affirmed in all respects. 


Respectfully submitted, 


Tomas S. Jackson, 
Roserr M. Gray, 
Joun W. Jackson, 
Srever A. WINKELMAN 
719 15th Street, N. W. 
Washington, D. C. 
Attorneys for American 
Security and Trust 
Company, Appellee 


Jackson, Gray & Jackson 
Of Counsel 
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APPENDIX 
Statutes Involved 
District of Columbia Code, 1951: 
Sec. 28-101: 


‘In chapters 1-10 of this title unless the context 
otherwise requires— 


‘Bearer’ means the person in possession of a bill or 
note which is payable to bearer. 
* * e 
‘Holder’ means the payee or indorsee of a bill or 
note, who is in possession of it, or the bearer thereof 
s * s 
In determining what is a ‘reasonable time’ or an 
‘unreasonable time’ regard is to be had to the nature 
of the instrument, the usage of trade or business, if 
any, with respect to such instruments, and the facts of 
the particular case.’’ 


- 28-109: 


‘“‘The instrument is payable to order where it is 
drawn payable to the order of a specified person or to 
him or his order. * * *.”? 


- 28-110: 
‘‘The instrument is payable to bearer— 
First. When it is expressed to be so payable; or, 


Third. When it is payable to the order of a fictitious 
or nonexisting person and such fact was known to the 
person making it so payable; or,’’ 


. 28-301: 


‘¢ An instrument is negotiated when it is transferred 
from one person to another in such manner as to con- 
stitute the transferee the holder thereof. If payable 
to bearer it is negotiated by delivery; if payable to 
order it is negotiated by the indorsement of the holder, 
completed by delivery.’’ 
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Sec. 28-302: 


“The indorsement must be written on the instrument 
itself or upon a paper attached thereto. The signature 
of the indorser, without additional words, is a sufficient 
indorsement.”’ 


. 28-320: 


<cWhere the holder of an instrument payable to his 
order transfers it for value without indorsing it, the 
transfer vests in the transferee such title as the trans- 
ferrer had therein, and the transferee acquires, in addi- 
tion, the right to have the indorsement of the trans- 
ferrer. But for the purpose of determining whether 
the transferee is a holder in due course, the negotiation 
takes effect as of the time when the indorsement is 
actually made.”’ 


. 28-402: 


‘¢4 holder in due course is a holder who has taken 
the instrument under the following conditions : 


First. That it is complete and regular upon its fact. 


Second. That he became the holder of it before it 
was over due, and without notice that it had been 
previously dishonored, if such was the fact. 


Third. That he took it in good faith and for value. 
Fourth. That at the time it was negotiated to him he 


had no notice of any infirmity in the instrument or 
defect in the title of the person negotiating it.”” 


- 28-403: 


‘cWhere an instrument payable on demand is nego- 
tiated an unreasonable length of time after its issue, 
the holder is not deemed a holder in due course.”’ 


. 28-410: 


“Tn case any inland bill or bills of exchange shall 
happen to be lost or miscarried within the time limited 
for payment of the same, then the drawer of the said 
bill or bills is and shall be obliged to give another bill 
or bills of the same tenor with those first given, the 
person or persons to whom they are and shall be so de- 
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livered giving security, if demanded, to the said drawer, 
to indemnify him against all persons whatsoever, in 
case the said bill or bills of exchange so alleged to be 
lost or miscarried, shall be found again. 


Sec. 28-1002: 


“‘A check is a bill of exchange drawn on a bank 
payable on demand. Except as herein otherwise pro- 
vided, the provisions hereof applicable to a bill of ex- 
change payable on demand apply to a check.’’ 


Sec. 28-1003: 


‘A check must be presented for payment within a 
reasonable time after its issue or the drawer will be dis- 
charged from liability thereon to the extent of the loss 
caused by the delay.”’ 


Sec. 28-1004: 


‘‘Where a check or other instrument payable on de- 
mand at any bank or trust company doing business in 
the District of Columbia is presented for payment more 
than one year from its date, such bank or trust com- 


pany may, unless expressly instructed by the drawer or 
maker to pay the same, refuse payment thereof, and 
no liability shall thereby be incurred to the drawer or 
maker for dishonoring the instrument by non-pay- 
ment.’’ 
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No. 15,582 16 69 

Ode 

RUTH WHITEHEAD, Appellant, Gm, 
Vv. ak 


AMERICAN SECURITY AND TRUST CO., Appellee. 


No. 15,595 


AMERICAN SECURITY AND TRUST CO., Appellant, 
Vv. 


NED WHITEHEAD, AND WHITEHEAD AND COMPANY; ANC. eh 
Applies 
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(i) 
APPELLEES' STATEMENT OF QUESTIONS PRESENTED 


1 and 2. Questions 1 and 2 in No. 15,582 are correctly 


stated by Spetiant. 


3. In the opinion of these appellees, the third question 


a. Is the judgment in a third-party action such an 
integral part of the judgment in the principal action that a 
notice of appeal which specifies (1) that the plaintiff in the 
principal action below (appellee here in No. 15,582), is 
taking the appeal and (2) designates as the part of the judg- 
ment appealed from, only the judgment against plaintiff; 
does such a notice of appeal also bring up for review before 
this Court that part of the judgment not designated in the 
notice, viz., against the defendant, third-party plaintiff 
below (appellee here in No. 15,582 and appellant in No. 


15,595), and such party seeking to bring the appeal is not 


specified in the notice as the party taking the appeal? 


b. Where appellant, which was defendant, third- 
party plaintiff below, failed to file its notice of appeal from 
the judgment against it in the third-party action below until 
after the time for appeal had expired because its counsel 
failed to learn of the filing of a notice of appeal by the plain- 
tiff in the principal action below, does this Court have juris- 
diction of third-party plaintiff, appellant's appeal from such 
judgment? 


COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT . 
ARGUMENT 


I. Fact That Defendant Bank Is Indemnified 
Is Completely Immaterial In Deciding 
Whether Bank Is Liable To Ia - 
The Issue in No. 15,582 


Plaintiff Is Not Entitled to Recover 
Against Defendant and the Judgment of the 
Trial Court Below Should Be Affirmed 


The Notice of Appeal Filed by Plaintiff in 
No. 15,582 Did Not Bring Up for Review by 
This Court the Judgment Against Defendant, 
Third-Party Plaintiff, and the Appeal in 
No. 15,595 Must Be Dismissed 


The Time Having Expired Before Appellant 
Filed Its Notice of Appeal in No. 15,595, 
Neither This Court Nor the District Court 
Now Having Any Power to Extend the Time 
for the Filing of Such Notice of Appeal 

And Timely Filing of the Notice of Appeal 
Being Jurisdictional, this Court Has No 
Jurisdiction and the Appeal in No. 15, 595 
Must be Dismissed. . 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,582 


RUTH WHITEHEAD, Appellant, 


Vv. 


AMERICAN SECURITY AND TRUST CO., Appellee. — 


No. 15,595 


AMERICAN SECURITY AND TRUST CO., Appellant, | 
Vv. 


NED WHITEHEAD, AND WHITEHEAD AND COMPANY, INC. 4 
Appellees. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR NED WHITEHEAD, AND WHITEHEAD 
AND COMPANY, INC., APPELLEES 


COUNTER-STATEMENT OF THE CASE 


These appellees do not quarrel with the statement and counter- 


statement of the case by the parties in No. 15,582, so far as their 

statements go. However, these appellees present the following as 
2 more complete counter-statement of the case with respect to the 
issue concerning the dismissal of the appeal in No. 15,595. In this 
counter-statement, the parties will be described as they appeared 
in the trial court. 


The trial court on December 14, 1959 entered the following 
judgment, which consisted of two parts: 


"ADJUDGED and ORDERED, that the defendant, 
American Security and Trust Company have judgment 


herein and the Complaint be and it is hereby dismissed; 
and it is further 


“"ADJUDGED and ORDERED, that the third-party 
defendants, Ned Whitehead and Whitehead & Co., Inc., 
shall have judgment, and the Third-Party Complaint 
be and the same is hereby dismissed.” 


On January 12, 1960, plaintiff filed the following notice of appeal, 
which specifies plaintiff alone as the party taking the appeal and desig- 
nates as the part of the judgment appealed from, only the judgment 
against her: 

"Notice is hereby given that Ruth Whitehead plain- 

tiff above named, hereby appeals to the United States 

Court of Appeals for the District of Columbia from the 

final judgment entered in this action in favor of the 


American Security and Trust Company, defendant on 
December 14, 1959." 2 


1 5A. 36. 
2 5A. 36. 
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The thirty-day period for filing notice of appeal from the |judg- 
ment entered on December 14, 1959 expired on January 13, 1960.° 
However, on January 15, 1960, defendant, third-party plaintiff filed 
the following notice of appeal: 


"Notice is hereby given that American Security and | 
Trust Company hereby appeals to the United States Court 
of Appeals for the District of Columbia from the final 
judgment entered in this action December 14, 1959, in 
favor of the defendants, Net [sic] Whitehead and White- 
head and Company, Inc." | 
| 
Counsel for defendant, third-party plaintiff in a sworn pleading 
has stated to this Court that he was not informed that plaintiff had 
filed her notice of appeal until after the close of the Clerk's Office 


| * 
on January 14, 1960, one day after the time for appeal had expired. 


Third-party defendants moved to dismiss the appeal on the 
ground that the notice of appeal was not timely. By order entered 
March 24, 1960, this Court held this motion in abeyance pending a 
hearing on the merits of the appeal in the principal case. On March 
25, 1960, this Court consolidated the appeal by plaintiff in No. 15,582, 
and the appeal by defendant, third-party plaintiff in No. 15,595, 


SUMMARY OF ARGUMENT 


1. The mere fact that the defendant Bank is indemnified has no 
bearing whatsoever and is completely immaterial with regard'to whether 
the Bank is liable to plaintiff — the issue in plaintiff's appeal in No. 
15,582. Likewise, if the judgment below is reversed, the fact that the 
Bank has a right of recovery over against a bonding company and third- 
party defendants, can be given no consideration whatsoever by this 
Court in deciding whether plaintiff is entitled to recover from) the Bank. 


3 FRCP. 73(a). 


4 3.4. 37 
ge This pleading was not printed in the Joint Appendix. 
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2. Plaintiff 'is not entitled to recovery against defendant Bank 
primarily for the following reasons: 
a. Plaintiff is not a holder in due course because 
none of her predecessors in title were holders in due 
course and, having taken possession of the check long 


after it became stale, she had notice that it was not com- 
plete and regular on its face. 


b. Not being a holder in due course, the Bank was 
entitled to assert the defense of payment of the obligation 
which the check represented. 


c. At the very least, plaintiff, having taken no 
steps whatsoever to notify the Bank that the check had 
been attached and was the subject of litigation, she cannot 
now be heard to complain that any loss resulting from her 
own delay in ‘presenting the check should be borne by the 
Bank, particularly where she has proved no loss. 


d. D.C. Code, 1951, $28-1004, requires a finding 
in favor of the Bank in view of the fact that the instrument, 
whether it be an order instrument or a bearer instrument, 
was presented more than one year from its date. 


3 (a). Rule 73(b) provides that the notice of appeal shall specify 
the parties taking the appeal and shall designate the judgment or part 
thereof appealed from. The notice of appeal filed by plaintiff did not 
specify defendant, ' third-party plaintiff as a party (appellant in No. 15,595). 
The notice of appeal filed by plaintiff did not designate as a part of the 
judgment appealed from, the judgment entered against the defendant, 
third-party plaintiff. Accordingly, the notice of appeal filed by the plain- 
tiff did not bring up for review by this Court the part of the judgment 
against defendant, third-party plaintiff. 


(b). Although Rule &b) provides that the District Court may en- 
large the time within which an act is required to be done, it specifically 


prohibits the extension of the time for taking any action under certain 
rules including Rule 73(a), "except to the extent and under the conditions 
stated in them". (Rule 73(a) requires that an appeal be taken within 
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thirty days from the entry of the judgment "except that upon a showing 
of excusable neglect based on a failure of a party to learn of the entry 
of a judgment the District Court in any action may extend the time for 
appeal not exceeding 30 days from the expiration of the original time 


herein prescribed." 
| 
| 


Under this rule, excusable neglect can be established only upon 
a showing of failure to learn of the entry of the judgment. Here, appel- 
lant's counsel does not claim that he failed to learn of the entry of the 
judgment appealed from, merely that he failed to learn of the filing of 
the notice of appeal by the plaintiff in the principal action. | 


The Rule authorizes only the District Court, as distinguished 
from this Court, to extend the time for filing a notice of appeal. How- 
ever, the District Court's authority to extend the time for filing the 
notice of appeal expired on February 12, 1960, thirty days from the 


expiration of the original time on January 13, 1960. 


This Court has never been authorized to extend the time for filing 


a notice of appeal and the authority of the District Court to extend the 
time for filing the notice of appeal here has long since expired. Since 
timely filing of the notice of appeal is jurisdictional, this Court has 
no jurisdiction to consider defendant, third-party plaintiff's appeal 
in No. 15,595. | 


FACT THAT DEFENDANT BANK IS INDEMNIFIED IS COM- 
PLETELY IMMATERIAL IN DECIDING WHETHER BANK IS 
LIABLE TO PLAINTIFF — THE ISSUE IN NO. 15,582. 


The mere fact that the defendant Bank is indemnified has no 
bearing whatsoever and is completely immaterial with regard to the 


decision in plaintiff's appeal in No. 15,582 from the judgment in favor 
of the Bank. Likewise, if the judgment below is reversed, the fact that 
the Bank has a right of recovery over against a bonding company and 
third-party defendants. can be given no consideration whatsoever by 
this Court in deciding the plaintiff's appeal from the judgment in favor 
of the defendant Bank in No. 15,582. 


0 


PLAINTIFF IS NOT ENTITLED TO RECOVER AGAINST DEFEND- 
ANT AND THE JUDGMENT OF THE TRIAL COURT BELOW 
SHOULD BE AFFIRMED. 
No useful purpose would be served by reiterating or restating 
the arguments so ably presented by counsel for appellee in No. 15,582. 
For the reasons set forth in its brief, it is clear that the judgment of 


the trial court below should be affirmed. 


The decision of the trial court should be affirmed primarily for 
the following reasons: 


1. Plaintiff is not a holder in due course because 
none of her predecessors in title were holders in due 
course and, having taken possession of the check long 
after it became stale, she had notice that it was not 
complete and regular on its face. 


2. Not being a holder in due course, the Bank was 
entitled to assert the defense of payment of the obliga- 
tion which the check represented. 


3. At the very least, plaintiff, having taken no steps — 
whatsoever to notify the Bank that the check had been 
attached and was the subject of litigation, or to secure 
the prompt payment of the check, she cannot now be heard 
to complain that any loss resulting from her own delay in 
presenting the check should be borne by the Bank, parti-. 
cularly where she has proved no loss. eo 


4, D.C. Code, 1951, §28-1004, requires a finding 
in favor of the Bank in view of the fact that the instru- 
ment, whether it be an order instrument or a bearer 
instrument, was presented more than one year from 
its date. 


| 
| 
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Illa 


THE NOTICE OF APPEAL FILED BY PLAINTIFF IN NO. 15,582 
DID NOT BRING UP FOR REVIEW BY THIS COURT THE JUDG- 
MENT AGAINST DEFENDANT, THIRD-PARTY PLAINTIFF, AND 
THE APPEAL IN NO. 15,595 MUST BE DISMISSED. 


Eventhough its notice of appeal was not timely, appellant insists 
that its appeal should not be dismissed because its notation of appeal 
must be taken as retroactive to the date of the appeal by the appellant 
in No. 15,582; that the original notice of appeal by appellant in No. 15,582 
“was sufficient to bring the entire case to this Court", its own, notice 


being "advisory only". Appellant says that the foregoing contentions are 
supported by "a fair construction of the applicable rules"; and because 
the principal action and third-party action below were one single pro- 
ceeding and the trial court signed a single order entering final judgment 
in favor of the defendant and in favor of the third-party defendants. 


Significantly, appellant admits that it has been unable to find any 
| 
authority in support ofthis contention and it cites no specific rule which 


sustains this position. 


It is clear that the only Rule involved is Rule 73 of the Federal 
Rules of Civil Procedure. Rule 73(a) provides, inter alia: 


| 
"A party may appeal from a judgment by filing with the 
district court a notice of appeal." 


Rule 73(b) provides, inter alia: 


"A notice of appeal shall specify the parties taking the 

appeal; shall designate the judgment or part thereof 

appealed from; and shall name the court to which the 

appeal is taken." 

Even assuming, arguendo, that the judgment in the principal action 
against plaintiff and the judgment in the third-party action against appel- 
lant here are a single judgment, appellant is not helped. These provisions 
of Rule 73 are clear and mandatory and merely reflect the provisions of 
28 U.S.C.A, 82107. 


The notice of appeal filed by the plaintiff in No. 15,582 did not 
specify appellant here as a party taking the appeal. The notice of appeal 
filed by appellant in No. 15,582 did not designate as a part of the judg- 
ment appealed from, the judgment entered against appellant here. 
Accordingly, it would seem that there could be no real question that 
the notice of appeal filed by appellant in No. 15,582 did not bring up 
for review before this Court that part of the judgment not designated 
in the notice, from which appellant here seeks to appeal, and does not 
permit appellant here to bring an appeal, since it was not specified in 
the notice as a party taking an appeal. 


The authorities are equally clear and unanimous and compel a 
holding by this Court that the notice of appeal was insufficient because 
appellant was not specified as a party taking the appeal and because the 
part of the judgment appellant seeks to appeal from was not designated 
in the notice. 


This Court, in Levy v. Levy, 1943, 77 U.S. App. D.C. 382, 135 
F.2d 663, dismissed an appeal where appellant failed to designate the 
judgment or part thereof appealed from so that it was impossible to 
tell whether the appeal was timely or from an appealable order. 
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In Gannon v. American Airlines, 10 Cir. 1958, 215 F.2d 476, in 
an interpleader action, where claimants’ notices of appeal stated that 
the appeal was taken only from the final judgment in favor of another 
claimant and did not state that the appeals were taken generally from 
the judgment or from the part denying their claims, the Court held that 
the notice did not bring up for review the judgment as a whole or the 
part denying claimants’ claims and they could not contest an award to 


another claimant. | 


In Gunther v. E. I. duPont, etc., 4 Cir. 1958, 255 F.2d 710, where 
only one of three judgments was designated in the notice of appeal, the 
Court held that it had no jurisdiction with respect to the other two 
judgments. | 


In Donovan v. Esso Shipping Co., 3 Cir. 1958, 259 F.2d 65, cert. 


denied 355 U.S. 907, where the notice of appeal specifically excluded 


one part of the judgment, the Court held that it had no jurisdiction to 
review the portion of the judgment not appealed from. | 


In Carter v. Powell, 5 Cir. 1939, 104 F.2d 428, where the notice 


| 
of appeal designated only that portion of the order and judgment which 


denied a motion to dismiss on the ground that the trial court did not 


have jurisdiction to entertain the suit, the Court held that the regularity 
of process and the merits of the matter were not reviewable. | 


It is clear that the notice of appeal filed by appellant in No. 15,582 
did not bring up for review before this Court the judgment against appel- 


lant here. Accordingly, the appeal in No. 15, 595 must be dismissed. 


Tb 


THE TIME HAVING EXPIRED BEFORE APPELLANT FILED 
ITS NOTICE OF APPEAL IN NO. 15,595, NEITHER THIS 
COURT NOR THE DISTRICT COURT NOW HAVING ANY 
POWER TO EXTEND THE TIME FOR THE FILING OF SUCH 
NOTICE OF APPEAL, AND TIMELY FILING OF THE NOTICE 
OF APPEAL BEING JURISDICTIONAL, THIS COURT HAS NO 
JURISDICTION AND THE APPEAL IN NO. 15,595 MUST BE 
DISMISSED. 


Appellant, as it must, admits that the provision in Rule 73(a) 
requiring an appeal to be taken within thirty days of the date of the 
entry of the judgment appealed from, is jurisdictional; and where 


the notice of appeal is not filed within thirty days from the date of 
the entry of the judgment, this Court has no jurisdiction to entertain 
the appeal.® 


Appellant does not specifically plead excusable neglect to justify 
the undisputable fact that its notice of appeal here was filed after the 
thirty-day period for filing such notice had expired. 7 However, it 
states in its brief: 

"As soon as counsel for the appellee bank were notified 

that the appellant, Ruth Whitehead, had noted an appeal, 

the Bank noted its appeal." 

In its sworn opposition to appellees’ motion to dismiss the appeal,” 
appellant's counsel states that he was not informed that plaintiff- 
appellant in No. 15,582 had filed her notice of appeal until after the 
close of the Clerk's Office on January 14, 1960, one day after the 
time to appeal expired; and that appellant's notice of appeal was 
filed on the morning of January 15, 1960. 


5 stater v. Peyser, 1952, 91 U.S. App. D.C. 314, 200 F.2d 360; Randolph v. 
Randolph, 1952, 91 U.S. App. D.C. 170, 198 F.2d 956; Bradley v. Pace, 1950, 
87-U.S. App. D.C. 11, 183. F.2d 806. 


6 slater v. Peyser, 1952, 91 U.S. App. D.C. 314, 200 F.2d 360. 
T Rule 73(a); 28 U.S.C.A. $2107. 


* 
Not printed as part of the Joint Appendix. 
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| 
Assuming appellant is pleading excusable neglect for its failure 
to file its notice of appeal in time, this contention is governed by the 
provisions of Rule 6(b) and 73(a) of the Federal Rules of Civil Procedure. 


Although Rule. 6(b) provides that the District Court may enlarge 
the time within which an act is required to be done, it specifically prohibits 


the extension of time for filing a notice of appeal except to the extent and 
under the conditions stated in Rule 73(a). Rule 73(a) requires an appeal 
to be taken within thirty days from the entry of the judgment: 


"* %* * except that upon a showing of excusable neglect | 
based on a failure of a party to learn of the entry of a 


judgment the district court in any action may extend the | 
time for appeal not exceeding 30 days from the expiration 
of the time herein prescribed.” (Emphasis added) | 
As unequivocally stated by this Rule, excusable neglect can be 
established only upon a showing of failure to learn of the entry of the 
judgment.® Here, appellant does not claim that there was any failure 
to learn of the entry of the judgment appealed from but merely that 
there was a failure to learn of the filing of the notice of appeal by the 
plaintiff in the principal action. | 
| 
In Knowles v. United States, 5 Cir. 1958, 260 F.2d 852, where the 
District Court granted an extension of time even though there was no 
allegation, showing,or. claim of excusable neglect based on the failure to 
learn of the entry of the judgment, the Court reversed, saying: 
"The District Court had'* * * jurisdiction to extend 
the time for appeal only if a basis for that jurisdiction | 
is found within the express provisions of Rule 73(a), 
viz., a showing of "excusable neglect based on a fail- 


ure" of a party to learn of the entry of the judgment.’ 
(authorities)." 


—_ | 


S Knowles v. United States, 5 Cir. 1958, 260 F.2d 852; Howard v. Local 74, 
etc., 7 Cir. 1953, 208 F.2d 930. 
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Moreover, even if appellant could make a satisfactory showing of 
excusable neglect under Rule 73(a), the Rule authorizes only the District 
Court, as distinguished from this Court, to extend the time for filing a 
notice of appeal. However, the District Court's authority to extend the 
time for filing the notice expired on February 12, 1960, thirty days from 
the expiration of the original time on January 13, 1960. Thus, the District 
Court now has no power to grant an extension of time.? 


In United States v. Robinson, _ U.S. _, 4 L.Ed. 2d 259, 80 S.Ct. 
__, Decided January 1}, 1960, the Supreme Court reviewed a decision 
of this Court sitting-en-banc-(104 App. D.C. 200, 260 F.2d 718) which held 
that notices of appeal in a criminal case, although filed eleven days late, 
were sufficient to confer jurisdiction of the appeals after the District 
Court found that the failure to file the notices of appeal within the speci- 
fied time "was the result of excusable neglect". In reversing the decision 
of this Court, the Supreme Court said: 


"If, by that process [the rule making process], the courts 
are ever given power to extend the time for the filing of 
a notice of appeal, upon a finding of excusable neglect, it 
seems reasonable to think that some definite limitation 
upon the time within which they might do so would be pre- 
scribed; for otherwise, as under the decision of the court 
below, many appeals might — almost surely would — be 
indefinitely delayed. Certainly that possibility would 
unnecessarily produce intolerable uncertainty and con- 
fusion. Whatever may be the proper resolution of the 
policy question involved, it was beyond the power of the 
Court of Appeals to resolve it." 4 L.Ed. 2d at 265-266. 
(Emphasis added). ; 


There can be no question that this Court has never been authorized 
to extend the time for-filing a notice of appeal” and the authority of the 
District Court to extend the time has long since expired. Since timely 


2 Edwards v. Doctors Hospital, 2 Cir. 1957, 242 F.2d 888; Polara v. Trans 
Worid Airlines, D.C., S.D.N.Y. 1960, 2 F.R.S. 2d 73a. 54, Case 1; Resnick v. 
Lehigh Val. R. Co., D.C., S.D.N.Y. 1951, 11 F.R.D. 76. 


a United States ex rel. Kreuter v. Baldwin, 7 Cir. 1931, 49 F.2d 262. 
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filing of the notice of appeal is jurisdictional, this Court has no juris- 
diction to consider defendant, third-party plaintiff's appeal in No. 15,595. 


The appeal in No. 15,595 must be dismissed. 
! 
| 

CONCLUSION 
These appellees respectfully submit that the judgment of the court 
below should be affirmed in all respects in No. 15,582 and the appeal in 


No. 15,595 should be dismissed. 


Respectfully submitted, 


| 

| 

LAIDLER B, MACKALL | 
1100 Shoreham Building» 
Washington, D.C. | 


STEPTOE & JOHNSON 
1100 Shoreham Building 
Washington 5, D.C. 


Of Counsel 


Attorney for Appellees 
| 
| 
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No. 15,582) 

Rors WHITEHEAD, | 

Vv. i 

American Security anp Tepsr Co., Appellee 
et 

No. 15,595 

American Security anv Trust Co., Appellant 

v. 


Nep WarrexezadD, and WHITEHEAD AND Company, Inc., 
Appellees | 


PETITION FOR REHEARING EN BANC 


Tc the Honorable, the United States Court of Appeals 
for the District of Columbia Circut: 


The petition of American Security and Trust Company 
respectfully represents to this Honorable Court as follows: 
| 


L 
General Statement of Grounds 
1. The dismissal of the appeal in No. 15,595 erroneously 


interprets Rules 1 and 73(b) of the Federal Rules of Civil 
Procedure and is sure to have far-reaching effects on the 
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parties to third-party proceedings. This Court has held, 
in substance, that a third-party plaintiff must note an 
appeal even though he has no reason to do so, and may have 
no right to do so. In reaching this conclusion, this Court 
has failed to make a vital distinction between the instant 
case and the principles embodied in applicable authorities 
which, if followed, would establish an orderly, reasonable 
and logical process for bringing judgments of the character 
involved here before appellate courts. 


2. The reversal of the ruling of the District Court in 
No. 15,582 is founded upon an erroneous construction and 
application of rules of law relating to negotiable instru- 
ments. The error seems to stem, in part, from a mis- 
understanding of the theory of the petitioner’s case, and, 
to a lesser extent, from a reliance upon facts not supported 
in the record. This Court has, as a result of this error, 
decided a narrow legal question upon broad equitable 
grounds which have, at best, only secondary significance. 
Whatever significance the equitable feature does have, how- 
ever, should enure to the benefit of the petitioner. 


II. 


The Judgment of the District Court Denying the Petitioner's 
Claim in No. 15,595 Did Not Give the Petitioner a Right 
of Appeal, Nor Was That Judgment of the Character 
Contemplated in Rule 73(b) 

3. The dismissal of the appeal in No. 15,595 cannot be 
harmonized with existing, relevant precedents, or with the 
philosophy of the Federal Rules of Civil Procedure. Nor 
can it be supported on logical grounds. In the view of the 
petitioner, this Court has committed an error that would, 
if adopted, have far-reaching effects upon federal appellate 
procedure. 

4. The touchstone of the Court’s error is found in the 
statement that, 


‘<The inference from the circumstances is that the bank 
did not intend to appeal unless appellant appealed 
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from the judgment in favor of the bank in the main 
action * * *.”’ 


Regardless of what the petitioner’s intentions might 
have been regarding an appeal, it had no alternative but 
to wait for the appellant in No. 15,582 to take an appeal. 
Until then, petitioner was not aggrieved. 


5. The law is clear in the District of Columbia and else- 
where that only a person who has been aggrieved by the 
disposition of a judicial proceeding has standing to appeal. 
An excellent statement of this principle is found in In Re 
Michigan - Ohio Bldg. Corporation, 117 F. 2d 191 (7th Cir. 
1941), at page 193: 


“Generally accepted is the legal tenet that no one may 
appeal from a judgment unless he has an interest 
therein, direct, immediate, pecuniary and substantial. 
Speaking more specifically, a party has an appealable 
interest only when his property may be diminished, his 
burdens increased or his rights detrimentally affected 
by the order sought to be reviewed. 4 C.J.S. Appeal 


and Error, $177. * * *. Furthermore the right in- 
vaded or the injury sustained must be subsisting and 
immediate, not one arising as some possible, remote, 
unforeseen consequence. * * °.”’ 


6. The judgment entered in favor of the appellee in No. 
15,595 was not of such a character that the petitioner 
became a “‘party aggrieved’’. The claim asserted against 
the appellee was conditional in nature; the rights asserted 
therein were, and would remain, inchoate until such time 
as there had been a judicial determination that the peti- 
tioner was liable to the plaintiff. No such determination 
having been made, the judgment entered in No. 15,595 did 
not, indeed could not, give the petitioner the status of a 
party aggrieved. 


7. The petitioner’s inchoate claim was not, however 
extinguished so long as the judgment in the main action 
remained subject to modification or reversal. Its very 
nature was such that the petitioner would be entitled to 
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pursue it at such time as the adjudication that the peti- 
tioner was liable to the plaintiff had become, not merely 
final, but absolute. 


8. The petitioner’s position is buttressed by an examina- 
tion of the alternatives open to it. The opinion of the 
Court suggests that the petitioner could have protected 
its rights by filing a notice of appeal as insurance against 
an ‘‘eleventh hour’’ appeal by the plaintiff. This is true 
only in the literal sense. Any appeal filed by a party not 
aggrieved by the decision appealed from can only be termed 
frivolous. The adoption of such an argument places upon 
every successful defendant-third party plaintiff* the 
frivolity of filing a notice of appeal. 


9. The basis for the Court’s holding is, simply, that the 
only notice of appeal which was timely filed did not 
designate the judgment entered on the third-party claim 
as a part of the appeal. The petitioner respectfully 
suggests that the Court misapplied existing precedents and 
guides in reaching its decision. 


10. The only case cited by this Court in support of its 
holding, Gannon v. American Airlines, Inc., 251 F. 2d 476 
(10th Cir. 1958), is distinguishable from the instant case. 
The issue raised in that case was whether a notice of appeal 
which designated only one of several judgments gave the 
Court jurisdiction to act upon other judgments entered 
upon other unrelated claims asserted by other parties, 
having in common nothing more than a design or purpose 
to reach a res. The ruling of the District Court that the 
parties who were not designated in the notice of appeal 
had no right to the res necessarily gave to them the status 
of parties aggrieved. 


11. It is reasonable to conclude that the Court in the 
Gannon case interpreted the provisions of Rule 73(b) to 
mean that when a notice of appeal designates less than all 


* And also cross-claimants and counterclaimants, 
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of several unrelated judgments, or unrelated portions of a 
single judgment, the jurisdiction of the appellate court is 
limited to the judgment(s) or portion(s) of a judgment 
designated in the notice. However, when a judgment does 
contain or embody rights of other parties to the action 
those other parties are parties aggrieved and are entitled 
to have their rights considered on appeal, notwithstanding 
the absence of their names on judgments from the notice. 
Such an interpretation, not only of the Gannon case but of 
Rule 73(b), is in harmony with Rule 1 which provides in 
part: 
“* © © they shall be construed to secure the just, 
speedy and inexpensive determination of every action.’’ 
Federal Rules of Civil Procedure, Rule 1, 28 U.S.C.A. 
12. In substance, the petitioner’s position is based, for 
want of relevant authorities, upon logic and reasonableness 
of interpretation of existing rules and procedures. There 
is no specified way in which a litigant in the unfortunate 
position of the petitioner can protect his right to appeal 
from a judgment which does not, but may, make him a 
party aggrieved. The Federal Rules of Civil Procedure 
are strangely silent on the procedure to be followed, and 
the reported cases such as Gannon v. American Airlines, 
supra, are clearly distinguishable. It seems that we are 
in one of those rare ‘“‘open spaces’’ of the law which this 
Court has said: 


* * * must [be filled] with a view to the social 
interests which seem to be involved and with such aid 
as we can get from the authorities elsewhere and from 
‘logic, and history, and custom, and utility, and the 
accepted standards of right conduct.’’’ Clark v. 
Associated Retail Credit Men, 70 App. D. C. 183, 185, 
105 F. 2d 62, 64 (1939). 


13. The petitioner respectfully suggests that this Court 
adopt a course of reasonableness of interpretation in this 
case, based upon the character of the petitioner’s judgment 
during the prescribed period for appeal, and reconsider 
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the effects which the decision in this case will doubtless 
have upon federal appellate practice. 


1. 


The Opinion of the Majority in No. 15,582 Errs in Holding 
That Payment by the Petitioner Did Not Discharge the 
Instrument, and in Concluding That the Equities Weigh 
Most Heavily in Favor of the Plaintiff 

14. The fundamental mistake made by the majority in 

No. 15,582 was the application to this case of the dis- 

tinction between ‘‘payment”’ and ‘‘payment in due course”’. 

The defense of petitioner as defendant below is not 

‘¢payment in due course’’ but payment, i.e., payment which 

would be a defense to any debt. 


15. The majority is not correct in saying that payment, 
in order to discharge a negotiable instrument, must be 
payment in due course. This is true only as to a holder 
in due course. & C.J. Bills and Notes, § 835, pp. 598-599. 


One not a holder in due course is subject to personal 
defenses available to the person primarily liable, and any 
act on the part of latter which would have the effect of 
extinguishing the indebtedness discharges the instrument. 
Hier v. Federal Glass Co., Inc., 102 A. 2d 840 (D. C. Mun. 
Ct. App. 1954). 


16. These principles, when applied to the instant case, 
can only lead to the conclusion that the plaintiff, not being 
a holder in due course, cannot recover on the check. It is 
not important whether payment was or was not made in 
due course. Plaintiff’s position is no better than that of 
an assignee of a simple contract suing the promisor whose 
liability has already been discharged. 


17. The strength of the petitioner’s position is not 
weakened by the force of Pittsburgh-Westmoreland Coal 
Co. v. Kerr, 220 N. Y. 137, 115 N. E. 465 (1917), and In 
Re Seaman’s Will, 205 App. Div. 681, 200 N. Y. Supp. 504 
(1923). In each of them the person making the payment 
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was guilty of fraud. In neither of them was the status of 
the holder of the instrument in question. Those cases 
may have been correctly decided, but they are not con- 
trolling here. The party who made the payment in this 
case, the petitioner, was certainly not guilty of bad faith 
or fraud, and the status of the plaintiff has been in issue 
since the inception of the case. 


18. The opinion of the majority asserts that the defense 
of payment is not well taken because it was not payment 
in due course. The Court then says that the petitioner’s 
reliance upon 28 D. C. Code §405 (1951) is misplaced 
because it provides for payment in due course. The peti- 
tioner has never relied upon that statute; indeed, it has 
not even been cited. The reliance has always been placed 
upon the availability of payment as a defense against one 
not a holder in due course. 


19. Two other points raised by the majority require 
consideration. Everyone but the petitioner seems blindly 


to assume that the plaintiff, by virtue of the California 
judgment, is a holder for value. The validity of the 
California judgment is not contested, but the record shows 
only that it gave to the plaintiff the right of possession of 
the check and the proceeds. The judgment might have been 
entered upon a claim that the plaintiff was entitled to 
the check by reason of a gift. The fact of the judgment 
does not enhance the plaintiff’s status. The court cites 
no authority for its statement that the judgment imports 
consideration. 


20. Assuming, arguendo, that the majority was correct 
in holding as it did on the question of payment of the 
instrument, the reversal of the District Court upon purely 
equitable principles cannot be sustained. 


21. The petitioner’s argument is well-stated in the 
dissenting opinion of Chief Judge Wilbur K. Miller, and 
there is very little which can be added here. The under- 
lying question to be answered in determining which of the 
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parties should bear the loss is, ‘“Who was in a position to 
avert the possibility of fraud?”? The petitioner did not 
cause the check to be delivered to officials of the State of 
California, nor did the petitioner permit or cause the 
check to grow stale in a vault. It was the plaintiff who 
set in motion the machinery which brought about the 
petitioner’s change of position and the resultant loss. 
There is no evidence of any act or omission on the part 
of the petitioner which was not consistent with reasonable 
and prudent banking practices. As Chief Judge Miller 
has indicated, these things cannot be said of the plaintiff. 


22. The majority relies most heavily upon an interpreta- 
tion of the California Code which relates to money paid 
into Court. Those provisions of the Code deal with the 
administrative fashion in which money deposted in the 
Court is to be handled. They do not permit the officials 
of that State to hold, indefinitely, an instrument payable 
on demand, nor do they purport to affect the rights of 


parties to negotiable instruments. The construction placed 
upon those provisions by the Majority approaches an 
emasculation of clear statutory language which should not 
be allowed to serve as a basis for determining substantial 
rights. 


The decision of the majority is not consistent with estab- 
lished rules of negotiable instruments law, or with sound 
equitable principles. The decision is one which, we believe, 
is deserving of reconsideration. 


Respectfully submitted, 


Tuomas S. Jackson, 

Rozert M. Gray, 

Joun W. Jackson, 

Darryit L. Wranp, 

Francis L. Youne, Jr., 

Attorneys for American Security 
and Trust Company, 

719 -15th Street, N.W., 
Washington, D. C. 
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